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One of the first opinions delivered by Mr. 
Justice Peckham, of the Supreme Court of 
the United States, embraces a new applica- 
tion of the doctrine of eminent domain, and 
embodies a liberal policy of recognizing im- 
plied powers in the United States under the 
constitution. The case is U. S. v. Gettys- 
burg Electric Ry. Co., 168. C. Rep. 427, 
gud it involved the question of the condem- 
nation of the land which is known as the battle- 
feld of Gettysburg. The real question before 
the court was whether the use to which it was 
desired to put the land described in the con- 
demnation petition by the United States was 
that kind of a public use for which the gov- 
ernment of the United States was authorized 
tocondemn land. The court broadly held 
that the United States had authority to do so, 
ifit appeared, as it did, that the land was 
necessary and appropriate in the execution 
of the powers granted to the United States by 
the constitution. Mr. Justice Peckham holds 
that the act providing for condemnation was 
constitutional on the ground that the battle 
was a great lesson in military science, that 
the government desires to perpetuate the les- 
sn and that it may legitimately do so under 
the power it has to maintain armies and to 
ach them military science. 





The modern development of the law ap- 
jlicable to married women is well illustrated 
by the recent decision of Harmon v. Old 
Colony R. R. Co., by the Supreme Court of 
Massachusetts, wherein it is held that as the 
satutes of that State empower a -narried 
Woman to use her time for the purpose of 
turning money on her separate account the 
impairment of her capacity for labor may be 
considered as an element of damage in an ac- 
io by her for personal injuries. The case 
vill be found in full with annotation on page 
47 of this issue. 

The attitude of the Supreme Court of Mis- 
wouri on the subject of unchastity asa ground 
lor impeachment of a witness, as announced 
ithe recent case of State v. Sibley, 33 S, 
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W. Rep. 167, is the subject of adverse criti- 
cism by the New York Law Journal. An 
early Massachusetts case laid down the doc- 
trine that the credibility of a female witness 
may properly be impeached by showing her 
to be a common prostitute, the court saying 
that such a woman ‘‘must necessarily have 
greatly corrupted if not totally lost the moral 
principle, and, of course, her respect for truth 
and her regard for the sacredness of an oath.’’ 
Commonwealth v. Murphy, 14 Mass. 387. 
Though not considered to be good law, it 
was recognized by the Missouri courts, in 
two or three cases (State v. Grant, 79 Mo. 
133; State v. Clausen, 30 Mo. App. 455; 
State v. Coffey, 44 Mo. App. 455), the hold- 
ing being that a female witness may be im- 
peached by proof of general reputation for 
unchastity. Later the rule was extended to 
include male witnesses as well as females. 
State v. Rider, 95 Mo. 486; State v. Shroyer, 
104 Mo. 441. The court now, however, in 
the Sibley case endeavors to retrace its steps 
and while upholding the rule as to female 
witnesses repudiates its application to male 
witnesses. 


Some of the reasons advanced by the court 
for its conclusions are certainly not lacking 


in boldness. They say that ‘‘it is a matter 
of common knowledge that the bad character 
of a man for chastity does not even in the re- 
motest degree affect his character for truth, 
when based upon that alone, while it does 
that of a woman. Itis no compliment toa 
woman to measure her character for truth by 
the same standard that you do that of a man’s 
predicated upon character for chastity. 
What destroys the standing of the one in all 
the walks of life has no effect whatever on 
the standing for truth of the other. Thus in 
Bank v. Stryker, 3 Wheeler, Cr. Cas., 332, 
itis said: ‘Adultery has been committed 
openly by distinguished and otherwise honor- 
able members (of the bar) as well in Great 
Britain as in our own country, yet the offend- 
ing party has not been supposed to destroy 
the force of the obligation which they feel 
from the oath of office.’ Dr. Johnson said, 
in discussing the difference of turpitude be- 
tween lewdness in a man and in a woman, ‘that 
he would not receive back a daughter because 
her husband, in the mere wantonness of appe- 
tite, had gone into the servant girl,’ And so 
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Macaulay said, respecting the weakness of 
Lord Byron for sexual pleasure, that it 
was an infirmity he shared with many great 
and noble men—Lord Somers, Charles James 
Fox, and others.’ ”’ 





Three of the members of the court dissent 
from the majority claiming, with reason as 
we think, that if unchastity is to be treated 
as a special ground for impeachment it should 
apply to both sexes. It is, however, quite 
clear to us that the rule adopted by the Su- 
preme Court of Missouri is unwise and un- 
warranted both as to males and females. As 
the exchange before referred to says ‘‘the 
usual rule is to limit direct impeachment to 
questions as to general reputation for vera- 
city. Some of the States permit the general 
moral character of a witness to be proved for 
the purpose of testing his credibility. State 
v. Egan, 59 Iowa, 636; Walton v. State, 88 
Ind. 9. This in our judgment is as far as 
the privilege should be extended. We can- 
not perceive any good reason for making a 
special exception of the vice of unchastity, 
and admitting proof of reputation for moral 
weakness in this particular, where evidence 
as to addiction to other specific sins is incom- 
petent.”’ 








NOTES OF RECENT DECISIONS. 





CorporatTions—ULtrRA V1iRES—PuRCHASE 
or Stock—lInso._vency.—The Supreme Court 
of South Dakota decides on rehearing in the 
case of Adams & Westlake Co. v. Deyette, 
65 N. W. Rep. 471, that the assets of a cor- 
poration for profit being a trust fund for its 
creditors, and its officers, in anticipation of 
insolvency, being unauthorized to diminish 
its capital, and release its stockholders from 
liability, in a manner that will inevitably de- 
feat the rights of bona fide creditors, a judg- 
ment confessed in favor of persons who 
loaned to its directors money for the purpose 
of, and with actual knowledge that the funds 
advanced were to be used in the purchase of 
shares in itself, is void as to such creditors, 
because (a), when insolvency occurs, a cor- 
poration has no authority to prefer creditors. 
(5) A corporation, as such has no power to 


_ create a debt by borrowing money with whid 











Ee 
————_——= 







to purchase its own stock. Kellam, J., dig 
sented. 












CHARITABLE CoRPORATION—LIABILITY yoy 
NEGLIGENCE OF SeRvANTS.—In Hearne y, 
Waterbury Hospital, 33 Atl. Rep. 595, the 
Supreme Court of Connecticut decided that, 
hospital incorporated under special act tofy. 
nish medical treatment and care for the sick, 
without capital stock, and from which it 
members derive no profit, is a charitable cop. 
poration, and is not liable for injuries tos 
patient, due to the negligent treatment by the 
physicians and nurses employed by it, wher 
it has exercised due care in their selection, 
The court cites and discusses the leading En 
glish and American cases on the subject, 
The English cases from the earliest times to 
date are Hall v. Smith, 2 Bing. 156; Duncan 
v. Findlatin, 6 Clark & F. 894; Parnabyy, 
Canal Co., 11 Adol. & E. 223; Hallidayy, 
St. Leonard’s, 11 C. B. (N. S.) 192; Hartnall 
v. Commissioners, 33 Law J. Q. B. 39; Coe 
v. Wise, 5 Best & S. 440; Trustees, ete, ¥, 
Gibbs, L. R. 1 H. L. 93; Foreman v. Mayor, 
L. R. 6 Q. B. 214; Reg. v. Williams, 9 App. 
Cas. 418; Gilbert v. Trinity House, 17 Q. B. 
Div. 795. The American cases are City of 
Richmond v. Long’s Admr’s, 17 Gratt. 373; 
Maxmilian v. Mayor, 62 N. Y. 160; McDon 
ald v. Hospital, 120 Mass. 432; Donellyy. 
Association, 146 Mass. 163; Glavin v. Hoe 
pital, 12 R. I. 411; Fire Ins. Patrol v. Boyd, 
120 Pa. St. 624; Williams v. Industrial 
School (Ky.), 24 S. W. Rep. 1065; Downs 
v. Harper (Mich), 60 N. W. Rep. 42; Raik 
way Co. v. Artist (C. C. A.), 60 Fed. Rep. 
365. 


































CuaTtTEL MortGaGe — SuBstitution 0 
MorteaGep ArticLes — Vauipitry.—It is de 
cided by the Supreme Court of Tennessee it 
Rodes v. Haynes, 33S. W. Rep. 564, thata 
substitution for one of several articles of per 
sonalty covered by a mortgage of another 
article of the same kind is, in the absence 
registration, invalid as against creditors of, 0 
purchasers from, the mortgagor. Many a 
thorities, as appears from the opinion of the 
court, were cited as holding that accessions 
to mortgaged property pass with it, and 
finished articles are held in their finished sta, 
although mortgaged in their unfinished cP 
dition, and that the young of animals pa 
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—— 
with the dams, and that improvements are 
gecessions, and pass with the original prop- 
ety. But none of these cases were regarded 
by the court as authority in this case, when 
one separate piece of property is substituted 
for another of the same kind. ‘‘Unquestion- 
sbly such a substitution would be good be- 
tween the parties, but does it apply, unless 
registered, as against creditors or purchasers 
from the mortgagor? There is quite a con- 
fict of authority upon the question. We are 
cited by counsel to the cases of Marx v. 
Davis, 56 Miss. 745; Davis v. Marx, 55 Miss. 
316; Berghoff v. McDonald, 87 Ind. 540, 
as holding thatsuch substitution can be prop- 
erly made, and is valid. In accord with 
these we have found the cases of Abbott v. 
Goodwin, 20 Me. 408; Allen v. Goodnow, 71 
Me. 420; Holly v. Brown, 14 Conn. 255; 
Fowler v. Hoffman, 31 Mich. 215. But the 
weight and current of authority is to the con- 
trary. Rose v. Bevan, 10 Md. 466; Pulcifer 
y. Page, 54 Am. Dee. p. 595, note; Moody 
y. Wright, 46 Am. Dec. 716, note, where the 
cases are collated. Also 3 Am. & Eng. Enc. 
law, 187. We think reason and sound pub- 
lie policy are in favor of the latter doctrine ; 
snd to hold that substituted property can, as 
to third persons, be held under a deed of 
tust which in no way refers to it in lieu of 
that embraced by its terms, would open wide 
idoor for fraud and deceit, and can be sup- 
ported on no good ground.”’ 





BREACH OF MarriaGE PromisE—Consip- 
maTION.—That a promise of marriage on 
tonsideration of sexual intercourse is void, is 
illustrated by the case of Burke v. Shaver, 
BS. E. Rep. 749, decided by the Supreme 
Court of Virginia. The following is from the 
inion of the court: 


Acontract for marriage is the mutual agreement 
of man and woman to marry each other, or become 
busband and wife, in the future, and must satisfy the 
lgal requirements as to parties, consideration, etc., 
Sother contracts must. Wharton, in his work on the 
law of Contracts (volume 1, § 373), states the law 
thus; “An agreement is void when the consideratioa 
future illicit cohabitation, no matter what other 
‘onsideration may unite, or hew skillfully the illegal 
thject might be clothed. A promise of mar- 
tige on consideration of sexual intercourse also is 
wid.” Chancellor Kent in his Commentaries (volume 
iléth ed., p. 467), in discussing what constitutes a 
Valuable consideration of a contract, says: “The con- 
tideration must not only be valuable, but it must be a 
lawful consideration, and not repugnant to law, or 
Wund policy, or good morals, ‘Ex turpi contractu ac- 





tio non oritur.’ And no person, even so far back as 
the feudal ages, was permitted by law to stipulate for 
iniquity. The reports in every period of English ju- 
risprudence and our American reports equally abound 
with cases of contracts held illegal on account of the 
illegality of the consideration, and they contain cer- 
tain striking illustrations of -the general rule that 
contracts are illegal when founded on a consider- 
ation contra bonos mores, or against principles of 
sound policy, or founded in fraud, or in contraven- 
tion of the positive provisions of some statute law. 
If the contract grows immediately out of or is con- 
nected with an illegal or immoral act, a court of jus- 
tice will not enforce it.” Inthe case of Saxon v. Wood 
(Ind. App.), 30 N. E. Rep. 797, where the complaint 
alleged ‘‘that defendant, who was a suitor of plaintiff, 
an unmarried woman, solicited her to have sexual in- 
tercourse with him, and on her refusal agreed that if 
she would yield to his wishes, and thereby become 
pregnant, he would at once marry her; that in con- 
sideration to such agreement, to which she consented, 
plaintiff yielded to defendant’s solicitations and did 
have sexual intercourse with the defendant, from 
which pregnancy resulted, and from which a child 
was born to plaintiff, and the defendant, on her re- 
quest to fulfill his agreement, refused to marry her,” 
it was held thatthe action would not lie, the contract 
being based on an immoral consideration. Judge 
Black, in delivering the opinion of the appellate court 
of Indiana, in that case cites with approval what has 
above been quoted from Kent’s Commentaries, and a 
number of other authorities on the same line. In the 
case of Hanks v. Naglee (decided by the Supreme 
Court of California), 54 Cal. 51, which was an action 
for a breach of promise of marriage similar in many 
respects to the case at bar, the plaintiff testified, in 
effect, that defendant promised to marry her if she 
would surrender her person to him, and that she 
thereupon consented. The court held that the prom- 
ise was void on account of the immorality of the con- 
sideration, the court saying, in its opinion, that ‘upon 
well-settled principles the plaintiff should not have 
recovered on a contract of this character, as being a 
contract for illicit cohabitation, it is tainted with im 

morality,’”’—citing Story, Cont., § 458, and Steinfeld v 

Levy, 16 Abb. N. 8. 26. In the latter case, which was 
decided by the Supreme Court of New York, Chief 
Justice Neilson, in discussing the nature of the con- 
tract sued on, says: “It is hardly necessary to say 
that a contract thus grossly immoral would not sup- 
port the action. The learned presiding judge (of the 
court below) seems to have had in view the rule that 
where a contract is founded on two considerations, 
one of which is merely void, but not vicious, and the 
other good, the contract is binding to the extent of the 
good consideration. He ruled that if, in fact, mutual 
eoncurrent provisions to marry were apart of the 
consideration, the plaintiff could recover. It does not 
seem to have occurred to him that such a rule would 
tend to legalize contracts for prostitution, or that the 
principle in view is never applied to a contract tainted 
with immorality. Courts of justice will not aid the 
illicit or corrupt arrangement, or sift one part of it to 
save the other part.” The learned counsel for de- 
fendant in error cites*this case as authority for his 
contention that instructions 1 and 2 were not appli- 
cable to the case at bar, because there was a promise 
of marriage, independent of the promise made in con- 
sideration of sexual intercourse; but the case of Stein- 
feld v. Levy sustains the doctrine laid down in Hanks 
v. Naglee and the other authorities above cited. More- 
over, we shall see, later on that the evidence does not 
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show a promise in the case at bar, by the plaintiff in 
error, to marry the defendant in error, independent 
of the promise to marry her if she would have sexual 
intercourse with him, and became pregnant. The 
cases of Kurtz v. Frank, 40 Am. Rep. 275, and Clark 
v. Pendelton, 20 Conn. 495, are also cited by counsel 
for defendant in error, but they do not apply to the 
case at bar. In the first of these cases the man prom- 
ised to marry the woman in September or October, if 
they could agree and get along, and be true to each 
other, and that if she became pregnant from their in- 
tercourse he would marry her immediately. She be- 
came pregnant in July, but he then refused to marry 
her. The court held, upon the particular facts in that 
case, that the illicit intercourse did not so enter into 
the consideration as to render the agreement void; 
that an action for the breach accrued at once. The 
real point decided was that the plaintiff could main- 
tain her action upon the defendant’s refusal to marry 
her after pregnancy after waiting until the time fixed 
upon the marriage by the original agreement. 


Evectric Street RatLways—LiaBliLity FOR 
NEGLIGENCE — ContrisutoRY NEGLIGENCE— 
BicycLte.—The Supreme Court of California 
holds in Everett v. Los Angeles Consol. Elec- 
tric Ry. Co., 45 Pac. Rep. 207, that it is con- 
tributory negligence per se to ride on a bi- 
cycle between the tracks of an electric street 
railway without watching for the approach of 
cars from behind. The court says in part: 


It can scarcely be made a question in the case—in- 
deed, we do not understand it to be seriously contro- 
verted—but that the conduct of the deceased under 
the circumstances narrated constituted negligence on 
his part in the highest degree, and such as, standing 
alone, would necessarily preclude a recovery for his 
death. In walking or riding along a line of railway 
where cars or trains are passing, or likely to pass, at 
short intervals, one, while in a position to be endan- 
gered by such vehicles must pay attention to his sur- 
roundings, and employ his natural faculties, and exert 
due diligence to avoid such danger. He must listen 
and look to ascertain whether danger is threatened by 
his situation, and a failure so to do constitutes negli- 
gence perse. This principle is settled by a practically 
unbroken line of decisions in this and other States. 
One or two of the latest expressions upon the subject 
by this court, in cases where the rule is fully dis- 
cussed and authorities cited, may be given us aptly 
stating and applying the doctrine. In Kenna y. Rail- 
road Co., 101 Cal. 26, 35 Pac. Rep. 382, itis said: “It 
isa fixed rule that it is the duty of any one when at- 
tempting to cross a railroad track upon a highway to 
be vigilant, to look and to listen before attempting to 
cross, and a failure to do so is regarded as such negli- 
gence on his part as to preclude a recovery. Glascock 
y. Railroad Co., 73 Cal. 187, 14 Pac. Rep. 518. With 
greater reason does the principle of this rule apply to 
one who is traveling laterally along the route of a 
railroad, and knows that engines will soon follow. ‘It 
is negligence for a person to walk upon the track of a 
railroad, whether laid in the street or upon the open 
field; and he who deliberately does so will be pre- 
sumed to assume the risk of the perils he may en- 
counter,’”—citing a large number of cases. In 
Holmes v. Railway Co., 97 Cal. 161, 31 Pac. Rep. 834, 
where the person for whose death it was sought to re- 





a 
cover was killed while walking along the railroad 
track near a station, while waiting for the train whieh 
ran him down, and when it appeared that qd 
did not look out for the approach of the train, Which 
he could have seen in time to get out of the way, the 
court say: “A railroad track upon which trains are 
constantly run is itself a warning to any Person who 
has reached years of discretion, and who is Possessed 
of ordinary intelligence, that itis not safe to walk 
upon it, or near enough to it to be struck by a passing 
train, without the exercise of constant vigilance, jp 


order to be made aware of the approach ofa locomo.. 


tive, and thus be enabled to avoid receiving injury; 
and the failure of sucha person so situated, with 
reference to the railroad track, to exercise such car 
and watchfulness, and to make use of all his senses, in 
order to avoid the danger incident to such situation, 
is negligence per se. The following are afew of many 
cases which might be cited to sustain this propos. 
tion: Harlan vy. Railway Co., 64 Mo. 480; Jd. on re 
hearing, 65 Mo. 22; Railroad Co. v. Depew, 40 Ohio 
St. 121; Kelley v. Railroad Co., 75 Mo. 138; Glascoek y, 
Railroad Co., 73 Cal. 137, 14 Pac. Rep. 518.” Noris 
there any distinction, in the application of this doe 
trine, between an electric or cable line operated upon 
the public streets of a city, and that of an ordinary 
steam railway operated upon the right of way of the 
corporation. While the deceased had the undoubted 
right to a reasonable use of the public street, notwith 
standing its occupancy by defendant’s tracks, he 
could not ignore or disregard the rights of the latter 
in the premises, nor neglect to take reasonable pre 
cautions for his own safety. If he chose to make use 
of the part of the street occupied by the tracks, it was 
his duty to look out for and endeavor to avoid the 
dangers incident to such use. In Haight v. Railroad 
Co., 7 Lans. 11, speaking ‘of this rule, the court say: 
“It is said by counsel for plaintiff that, while this may 
be the rule in regard to steam railways, it cannot be 
applied to street railways.’”’ In Carson vy. Railway 
Co., 147 Pa. St. 219, 23 Atl. Rep. 369, it was held that 
failure to look for approaching cars on the part of one 
about to drive across the tracks of an electric street 
railway company is such contributory negligence a 
will prevent his recovery for injuries received by col- 
liding witb acar. The court say: “If, by looking, 
the plaintiff could have seen and so avoided an ap 
proaching train, and this appears from his own evr 
dence, he may be properly non-suited.”’ In Ward¥. 
Railway Co. (Sup.),17 N. Y. Supp. 427, it appeared 
that plaintiff’s intestate was fatally injured while at 
tempting to drive across a street-railway track. There 
was evidence that, at any time before reaching the 
track, deceased, by a glance, could have informed 
himself of the approach of the car, but that he drove 
onto the track without looking in either direction. It 
was held that he was guilty of contributory negli 
gence. In Creamer v. Railroad Co., 156 Mass. 320, 1 
N. E. Rep. 391, the supreme court of that State beld 
that where a person stepped from a horse car at the 
junction of two streets, and immediately started to 
cross the track of an electric road, without looking of 
listening, and was run over by the electric car running 
at the rate of 15 miles an hour, there could be no re 
covery, because the deceased was not exercising due 
care. We see no more reason for applying the rule 
that one must look and listen before crossing the 
tracks of a steam railway than that one must look and 
listen before crossing a street-car track upon which 
the motive power is electricity or the cable. Se 
also, Bailey v. Railway Co., 42 Pac. Rep. 914. Whet 
the evidence discloses a failure to take such reasol: 





No. 


Vou. 4 


—_—_ 


—— 


able pre 
negligen 
mitted t 


LIBE 
L1ABIL! 
Suprem 
Utley, | 
aging 
corpors 
tor and 
civil a 
article, 
publica 
know, : 
tutes ni 


The se 
sutlicien 
lication 1 
the duty 
jury’ T 
Defenda 
ager. H 
testitied 
lication. 
Ido eve) 
cipal edi 
as editor 
that, in ¢ 
the corp 
paper, a 
the libe! 
facts, he 
who is s« 
astockh 
Within tl 
ownersh 
toshow 
tion of tl 
individu 
Daly, 22: 
616; Sim 
1; but 
Belo y. I 
stockhol: 
Will not 
tions ap 
they Ins 
publicat: 
diicers 
charges 
cerning | 
such dut 
imply th 
of the pr 
down by 
lisher, e 
jointly li 
Lib, 7-9 

Defam. 

liability 

the mat 
and neit 

Plead in 

Merril, 

nt 
in the pi 


lis may 
nnot be 
ail way 
Id that 
of one 
street 
nce as 
by col- 
roking, 
an ap 
wn evi- 
Tard ¥. 
peared 
hile at- 
There 
ng the 
formed 
drove 
on. It 
negli- 
320, 31 
e held 
at the 
ted to 
cing or 
inning 
no re 
ng due 
> rule 
g the 
»k and 
which 

See, 
When 
eason- 


Vou. 42 


CENTRAL LAW JOURNAL. 243 








a 
able precautions for one’s own safety, it constitutes 
negligence inlaw, andis not a question tobe sub- 
pitted to the jury. 





LiseL—Epitor or NEwsPpAaPER—PERSONAL 
[asitity.—One of the points decided by the 
Supreme Court of Wisconsin in Smith v. 
Utley, 65 N. W. Rep. 744, is that the man- 
aging editor of a newspaper published by a 
corporation is equally liable with the proprie- 
tor and publisher for the consequences, in a 
civil action, of the publication of a libelous 
article, and this, whether he knows of the 
publication or not, since it is his business to 
know, and mere want of knowledge consti- 
tutes no defense. The court said in part: 


The second question presented is, does the evidence 
suficiently connect the defendant Utley with the pub- 
lication to render him liable in damages, or to make it 
the duty of the court to submit the question to the 
jury? The owner of the paper was a corporation. 
Defendant Utley was its president and active man. 
ager. He was the principal editor. To be sure, he 
testified that he did not authorize or know of the pub- 
lication. He said: ‘I do most of the editorial work. 
Idoeverything. Iam the political editor; the prin- 
cpaleditor. 1 believe my name appears on the paper 
aseditor.’ There is other evidence tending to show 
that, in addition to being the chief executive oflicer of 
the corporation, he was the managing editor of the 
paper, and actively engaged in his duties at the time 
the libelous article was published. If such are the 
facts, he does not stand in the position of a person 
whois sought to be charged merely because of being 
astockholder or oflicer of the corporation, or come 
within the cases where it is held that mere proof of 
ownership of stock or official position is not sufficient 
toshow active agency in the production and publica- 
tion of the libel, so as to render such owner or officer 
individually responsible, as in Mecabe vy. Jones, 10 
Daly, 222; Belo v. Fuller, 84 Tex. 450,9 S. W. Rep. 
616; Simonsen v. Herold, 61 Wis. 626,21 N. W. Rep. 
™; but comes within the exception mentioned in 
Belov. Fuller, supra, as follows: ‘That persons are 
ttockholders and officers of the publishing corporation 
Willnot make them responsible for libelous publica- 
tions appearing in the paper, unless it is shown that 
they in some way created and assisted and advised its 
Publication or circulation, or unless their duties as 
dlicers of the concern were of such character as 
charges them with the performance of functions con- 
ring the publication and circulation of the paper; 
ttch duties being of such nature that the law would 
imply that such officer knew, or should have known, 
ofthe publication of the libelous matter.’ It is laid 
down by all the text writers that the proprietor, pub- 
lisher, editor, author and printer are severally and 
jintly liable. 13 Am. & Eng. Ency. Law, 372; Fras. 
lib. 7-9 and notes; Odger Sland. & L. 150; Newell 
Defam. 239; ‘ownsh. Sland. & L. 115, note 1. This 
lability attaches to the editor upon the theory that 
the matter is constructively under his supervision, 
ml neither the editor nor proprietor is allowed to 
plead in defense that he is ignorant of the publication. 
Merrill, Newsp. Lib. 58. While evidence. that the de- 
fndant did not actually or constructively participate 
inthe publication may be introduced, neither the edi- 





tor, publisher nor proprietor can defend on the 
ground merely that he did not know about the libel 
until after it was published. Jd. 259. Publisher and 
managing editor are treated alike by the standard text 
writers. This appears to be soelementary that the 
question has rarely, in recent years, been presented to 
the courts for consideration. In Watts v. Fraser, a 
case decided in 1837 in the court of king’s bench, and 
reported in 7 Adol. & E. 2238, both the editor and 
printer were held liable, though, as said in Fras. Lib. 
p. 10, they had no knowledge whatever of the publica- 
tion. It is said in Townsh. Sland. & L. § 235, that the 
publisher is liable on proof of publication, but when 
the editor is sued he can be held liable only on proof 
that he personally aided or procured the publication 
of the article This is in conflict with the note at sec- 
tion 115 and the case cited to support the text. Reg. 
v. Ramsay, 15 Cox Cr. Cas. 281, was decided under a 
statute which changed the rule in criminal cases. It 
was there held that by Campbell’s libel act (6 & 7 Vict. 
ch. 96, § 7) the law as it had theretofore existed, that 
the editor was liable both civilly and criminally for 
what appeared in the paper, though published with- 
out his knowledge, had been so changed as to render 
want of knowledge or consent a defense in trials on 
indictment. This case was decided in 1883, and shows 
that in civil actions in England the law remains as 
formerly; the managing editor is liable without proof 
of knowledge of or consent to the publication of the 
libel. To the same effect is Nevin v. Spieckermann 
(decided in the Supreme Court of Pennsylvania in 
1886), 4 Atl. Rep. 497, where it is held that the general 
manager of a newspaper published by a corporation, 
the one who looks after the editorial work, is liable; 
also Weil v. Nevin (Sup. Ct. Pa.), 1 Mona. 65, where 
an attempt was made to extend the rule to the assist- 
ant editor, and it was held that, “though the general 
editor may be bound to know of what goes into the 
paper of which he is the supervisor, not so the assist- 
ant editor, for his work is limited.” 

From the foregoing we reach this conclusion: The 
law is well settled that the managing editor of a news- 
paper is equally liable with the proprietor and pub- 
lisher for the consequences, in a civil action, for the 
publication of a libelous article; and this is so whether 
he knows of the publication or not, for it is his busi- 
ness to know, and mere want of knowledge constitutes 
no defense. To be sure, there is evidence in this case 
tending to show that the defendant was only editor in 
a particular department, and had no control over the 
department in which the articles complained of ap- 
peared; but on the whole case it is quite clear that 
the question should have been submitted to the jury 
under proper instructions to the effect that, if he was 
the general or managing editor of the paper, he is re- 
sponsible for the consequences of the libelous publi- 
cation, whether he knew of it or not. 








RIGHTS OF HOLDERS OF CHECKS 
AGAINST BANKS. 


It is a much mooted question whether the 
holder of a check of a depositor ina bank, 
who has funds there to meet it, can sue the 
bank in case the latter should refuse to pay 
the check. On the one hand it is held, that 
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the relation between the bank and its de- 
positor is merely that of debtor and creditor,! 
that the drawing of a check is not an assign- 
ment of so much money, which can only oc- 
cur in case the check is drawn against a par- 
ticular fraud,? and that a check is drawn 
against any funds of the depositor, which 
may be in the hands of the bank when the 
check is presented ;* that a check is merely an 
order which may be countermanded and pay- 
ment forbidden by the drawer at any time 
before it has been actually cashed.* There 
are however a number of authorities which 
hold, that the drawing of a check by a de- 
positor in a bank is a transfer or assignment 
of a portion of such deposit sufficient to pay 
such check.> Of course where such ruling 
prevails the holder of the check can sue a 
bank, which refuses to pay the check of a de- 
positor when it has funds of the depositor 
sufficient to meet it.6 In such cases the 
transfer of the check carries the right to sue 
to each successive holder of it.? As to the 
right of the depositor to order the bank not 
to pay his check, these courts are not in har- 
mony. Itis admitted, that the agreement of 
the bank with its depositor is to pay his 
check when presented, if the funds in its pos- 
session are sufficient to meet it. If the draw- 
ing of the check transfers the fund, it would 
seem that logically the depositor could not 
countermand its payment.® It has however 
been held, that the drawer can countermand 


1 Bank of Maysville v. Windisch, etc. Co., 50 Ohio 
St. 151; Florence M. Co. v. Brown, 124 U. S. 385; 
O’Connor v. Mechanic’s Bank, 124 N. Y. 324. 

2 Loyd v. McCaffrey, 46 Pa. St. 410; O’Connor v. Me- 
chanic’s Bank, 124 N. Y. 324; Dana v. Third N. Bank, 
13 Allen, 445. 

3 Bank of Maysville v. Windisch, etc. Co., supra; 
Bank of Republic v. Millard, 10 Wall. 152; Carr v. 
National S. Bank, 107 Mass. 45; Case v. Henderson, 23 
La. Ann. 49; Moses v. Franklin Bank, 34 Md. 574. 

4 Florence M. Co. v. Brown, 124 U. S. 385; O’Connor 
v. Mechanic’s Bank, 124 N. Y. 324. 

5 Union Nat. Bank v. Oceana C. Bank, 80 Ill. 212; 
Merchant’s Nat. Bank v. Ritzinger, 20 Ill. App. 27; 
Bank of America vy. Indiana B. Co., 114 Ill. 488; Brown 
vy. Leckie, 43 Ill. 497; Munn v. Burch, 25 Ill. 35; Me- 
Grade v. German S. Inst., 4 Mo. App. 330. 

6 Weinstock v. Bellwood, 12 Bush, 139; Senter v. 
Continental Bank, 7 Mo. App. 582; McGrade v. Ger- 
man S. Inst., 4 Mo. App. 330; State Sav. Assn. v. Boat- 
men’s Bank, 11 Mo. App. 292; Merchant’s Nat. Bank 
y. Ritzinger, 20 [1]. App. 27; Bank of America vy. In- 
diana B. Co., 114 Ill. 4838; Forner v. Smith, 31 Neb. 107. 

7 Merchant’s Nat. Bank v. Ritzinger, 20 Ill. App. 27; 
Bank of America v. Indiana B. Co., supra. 

8 Bank of America v. Indiana B. Co., 114 III. 483; 
Union Nat. Bank v. Oceana C. Bank, 80 II]. 212. 





<== 
the payment of his check, because prior 
its presentation there is no obligation frop 
the bank to the check holder, that the pr. 
sentation creates the obligation to pay and js 
an absolute appropriation by the debtor! 
We do not see that such ruling was nee, 
sary. As between the drawer and payee the 
check might be an absolute transfer, ye 
the bank would be excused if it had paid out 
the funds after the issue but before the pre- 
sentation of the check. I may assign an a 
count to B, yet my debtor will be protected, 
if he pays the debt to me before he has 
knowledge of such assignment. In accordange 
with this view it had been held, that after the 
bank has been notified of the drawing of the 
check it cannot allow the funds thus appro. 
priated to be withdrawn by the depositor.” 
In a case where the drawing of a check was 
considered to be a transfer of the funds, it 
was held that the banker could not set-off 
against the check adebt due him from the 
payee. The reasoning was that the check 
was not presumed to be taken as an absolute 
payment and the holder of it became the 
agent of the drawer to collect the money.” 
It was held, that a check drawn before, but 
presented after, the service of a garnishment 
on a bank took precedence over the garnish 
ment.!? Drafts and bills of exchange, which 
are very different in their phraseology from 
checks are not considered by any court 
operate as assignments or transfers of funds, 
carrying a right to the holder to sue the 
drawee in case of dishonor.” 

Is there a Privity between the Holder of@ 
Check and the Bank ?—It is often held, that 
there is a privity between the holder of & 
check and the bank, whereby the former it 
case the check is needlessly dishonored may 
bring suit in his own name against the bank. 
It must be admitted the weight of authority 
is against such privity, though many reasons 
are urged in favor of it. In Munn ¥ 
Burch, 25 Ill. 35, the court says: ‘The 
banker, when he receives the deposit, agrees 
with the depositor to pay it out on the pre 
sentation of the checks, in such sums as these 

9 McGrade vy. German S. Inst., 4 Mo. App. 330. 

10 Forner vy. Smith, 31 Neb. 107; Munn vy. Bureb,® 
Til. 35. 

11 Brown v. Leckie, 43 II]. 497. 

12 Bank of America v. Indiana B. Co., 114 Ill. 483. 

13 MeGrade v. German Sav. Inst., 4 Mo. App. 9 


Roberts vy. Corbin, 26 Iowa, 315. 
14 Forner v. Smith, 31 Neb. 107. 
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checks may call for, and to the person pre- 
gnting them, and with the whole world he 

ees that whoever shall become the owner 
of such check, shall, upon presentation there- 
by become the owner and entitled to receive 
the amount called for by the check, provided 
the drawer shall at that time have the amount 
on deposit. Who shall object to that por- 
tion of the contract which the law raises by 
implication on the part ef the banker to the 
third person, to anybody and to everybody? 
Surely every sound lawyer will at once per- 
give a privity of contract between the banker 
ad the holder of the check, created by the 
implied promise held out to the world by the 
banker on the one side, and the receiving of 
the check for value and presenting it on the 
other. It isa familiar principle of daily il- 
justration, that a promise made to the pub- 
lic, that the performance of a particular act 
shall entitle the person performing the act to 
aparticular right, is a valid assumpsit to such 
person. The promise on the ore hand, and 
the performance on the other, create a privity 
between the parties as intimate and as obli- 
gitory as if the promise had originally been 
made to the particular person.’’ The same 
views are held in Iowa, South Carolina, Mis- 
souriand Nebraska.” Where this view was 
maintained it was asserted, that the depositor 
could countermand the payment of the check, 
because prior to presentation of the check 
there is no obligation from the banker to the 
holder of the check, since the former agrees 
to pay checks in the order of presentation 
sdnot in the order of their dates."© This 
reasoning appears to the writer to be a non 
sequitur. If the banker’s contract, of which 
the public can avail itself, is to pay on pre- 
sttation, where does the depositor derive the 
power to abrogate such contract. After the 
theck gets in the hands of an innocent holder 
le alone under the terms of the implied con- 
tact can make it obligatory. It is true the 
banker’s contract is only to pay in case he 
isin his hands funds belonging to the de- 
bsitor. A countermanding of payment is 
Nota withdrawal of the funds, and it would 
a perversion of the meaning of words to 
allit an appropriation of such funds. The 


"MeGrade v. German S. Inst., 4 Mo. App. 330; Rob- 
My. Corbin, 26 Lowa, 315; Forner v. Smith, 31 Neb. 
Wi; Fogarties y. State Bank, 12 Rich. L. 518; State 

- Assn. v. Boatmen’s Bank, 11 Mo. App. 292. 

"McGrade y. German Sav. Inst., 4 Mo. App. 330. 





theory of a privity of contract between the 
banker and the check holder has been strongly 
combated. It is said to be an anomaly, that 
aright of action should exist in two distinct 
persons upon one promise for the same thing.” 
Yet such actions do exist at law, and we 
might add that the question at issue is merely 
a contract between A and B for C’s benefit 
wherein most courts recognize a right of ac- 
tion in case of its violation by the contract- 
ing party or by C. It is also said that the 
holder takes the check on the credit of the 
drawer in the belief he has funds to meet it.® 
Is not the belief, that the banker, if in funds, 
will pay the check, also one of the reasons 
for accepting thecheck? It is also said, that 
if there was a privity of contract between the 
banker and the holder of the check when the 
check was given, then the banker would be 
required to pay the check upon presentation, 
though the drawer before its presentation 
had countermanded it and although other 
checks subsequently drawn had exhausted 
the funds.” Such a view ignores the contract, 
which is to pay the check upon presentation 
if then in funds. The banker’s implied con- 
tract with the check holder has been com- 
pared to that of a person who offers a re- 
ward for the return of lost or stolen goods.” 
Another court declares that the two cases are 
not similar, because in the latter case the 
party, who returns the goods, makes himself 
the other party to the contract, and the 
party from whom the consideration moves ;” 
whereas in the former case the depositor is 
the other party to the contract and from him 
the consideration moves. We apprehend, that 
if A agreed with B that in case B would pub- 
lish his offer, that he would offer a reward 
for the return of certain property or for the 
doing of any other act, that the party per- 
forming the act requested would have a right 
of action against A in case of non-perform- 
ance on his part of his offer. Though we 
admit that the decided weight of authority is 
against the proposition, that there is any 
right of action on the part of the holder of a 
check against a banker who may refuse to 
pay check when he has in his possession suffi- 
cient funds of his depositor to meet such 

17 Bank of Republic v. Millard, 10 Wall. 152. 

18 Bank of Republic v. Millard, supra. 

19 Bank of Republic v. Millard, supra. 


20 Forgarties v. State Bank, 12 Rich. L. 518. 
21 Carr vy. National S. Bank, 107 Mass. 45. 
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check ; yet we consider the weight of reason 
to be with the opposite view whenever it is 
admitted that provisions of a contract be- 
tween A and B for C’s benefit may be en- 
forced by C. 

Right of Set-Off in Case of Insolvency.— 
Originally at law no set-off was allowed. 
Though this right was afterwards allowed, 
yet it is essentially an equitable principle, 
and courts of equity allowed set-offs before 
there was any statute on the subject and of- 
ten apply the right to cases not within the 
statutes.” A bank cannot set-off against a 
bona fide holder of a check a claim against a 
depositor which has not yet matured, though 
the depositor may be insolvent,” and though 
before the presentation of the check he had 
made an assignment for the benefit of credit- 
ors.* Such right of set-off is allowed as 
against an attaching creditor of the insolvent 
depositor.” Ifthe insolvent is himself the 
plaintiff the right of set-off is not questioned 
and it has been allowed though the debt ma- 
tured after the institution of the suit ;” 
whether a bank can apply the deposit of a de- 
positor who dies insolvent, to the satisfaction 
of his note, which matured after his death, is 
a proposition on which the courts do not 
agree.”? 

Set-off in Cases of Assignments for the 
Benefit of Creditors.—On the question of the 
right of a bank to set-off against the assignee 
for the benefit of creditors of a depositor a 
debt due it from such depositor, then due or 
accruing, the decisions of many courts are 
directly antagonistic. It is said, that this 
conflict of decisions but furnishes one of the 
many illustrations of that diversity of judg- 
ment which is inherent in the minds of men, 
and which often out of substantially similar 
raw materials and general conditions has 

22 Nashville T. Co. v. Fourth N. Bank, 7 Pickle, 336; 


Schuler v. Israel, 120 U. S.506; Richardson vy. Doty, 
44 Neb. 73. 

23 Merchants’ Nat. Bank vy. Robinson (Ky., May 
1895), 28 L. R. A. 760; Nashville T. Co. v. Fourth 
N. Bank, supra; McGrade v. German S. Inst., 4 Mo. 
App. 830; Zelle v. German S. Inst., 4 Mo. App.; 401; 
Commercial N. Bank v. Proctor, 98 Ill. 558; State Sav. 
Assoc. v. Boatmen’s Bank, 11 Mo. App. 292; Skunk v. 
Merchants’ N. Bank, 19 Chic. L. N. 83. 

24 Roberts v. Corbin, 26 Iowa, 315. 

25 Schuler v. Israel, 120 U.S. 506. 

26 Richardson v. Doty, 44 Neb. 73. 

2 Pro: Ford v. Thornton, 3 Leigh, 695; Camden N. 
Bank v. Green, 45 N. J. Eq. 546; McGrade v. German 
S. Inst., 4 Mo. App. 330. Contra: Appeal of Farmers’ 
Nat. Bank, 48 Pa. St. 57. 





founded and built up dissimilar systems of 
jurisprudence.* As stated before the right 
of set-off is an equitable right, and it ig g. 
lowed in favor of those considered to haye 
the superior equity. Some courts consider, 
that the assignment fixes the status of all 
parties relative to the assets of the insolvent, 
which must be distributed according to the 
rights of the parties as then existing.” It ig 
said, that after the assignment the superior 
equities are with the general body of the 
creditors.» When this view is held, no 
right of set-off is allowed as to aclaim, which 
had not matured at the time of the assign. 
ment, and as an additional reason for such 
refusal, it is stated, that to allow the right of 
set-off in such case would effect a change in 
the contract and compel the insolvent to pay 
his debt before his contract required him to 
do so.*! Where a partnership assignee hold- 
ing a note of A then due, while A held their 
acceptance, which was not due it ‘was held 
that A could not set-off the acceptance 
against the note, unless A could show that 
the acceptance was based on the note, or 
that he at the time trusted to the acceptance 
as a means of discharging his note.” Other 
courts take the view, that the assignment 
fixes the status of the parties only in the sense 
that no new claims can be acquired,” and 
that such assignee is not a purchaser for 
value, but it is a mere volunteer and stands 
in the shoes of his assignor.** They of course 
allow A in a suit by the assignee of an it 
solvent on a debt, which matured after the 
assignment to set-off a debt which had ma- 
tured in A’s favor before the assignment.® 
While they admit that the laws call for an 
equal distribution of the assets of an insolv- 
ent among his creditors they claim that his 
assets, relative to one with whom he has 
debits and credits, are the balance after de- 





28 Nashville T. Co. v. Fourth N. Bank, 7 Pickle, 336. 

29 Huse v. Ames, 104 Mo. 91; Chipman v. Ninth Nat. 
Bank, 120 Pa. St. 86; Fuller v. Steiglitz, 27 Ohio St. 
355; Spaulding v. Backus, 122 Mass. 553; Fera ¥. 
Wickham, 135 N. Y. 223; Oatman v. Bavarian Bk., 7 
Wis. 501 (under State statute). 

30 Fera v. Wickham, supra. 

81 Richards v. Tourette, 119 N. Y. 54. 

82 Lockwood v. Beckwith, 6 Mich. 168. 

33 Nashville T. Co. v. Fourth N. Bank, supra. _ 

34 Kentucky T. Co. v. Merchants’ N. Bank, % Ky. 
225; Roberts v. Corbin, 26 Iowa, 315; Nashville T. ©0- 
v. Fourth N. Bank, supra. 

35 Yardley v. Clothier, 49 Fed. Rep. 337; Chipma® 
v. Ninth N. Bank, 120 Pa. St. 86. 
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ducting his debits 3° as a consequence as 
against a claim of the assignee due at the 
time of the assignment they allow such debtor 
to set-off a claim due him from the insolvent 
which had not matured at the time of the as- 
signment.” In case the latter has not ma- 
tured at the time of trial it is deemed proper 
to discount it, in the case of a debt until its 
maturity, or to value it, in the case of a 
life insurance policy by the usual tables of ex- 
pectation of life.” The fact that the debt due 
to the insolvent has not matured is deemed 
immaterial as to the right of set-off because 
the other party by asking for a set off is 
merely expediting the payment of his debt, 
which can work no injustice to his creditor, 
while on the other hand the insolvent, or his 
assignee, can urge no right to hold such a 
claim as an investment.*” The deduction is, 
that itis immaterial as to the right of set-off 
who holds the unmatured debt at the time of 
the assignment.’ It seems to the writer, 
that it is in accordance with equity to allow 
the right of set-off in the various cases men- 
tioned, and bankrupt laws are framed in ac- 
cordance with this view. There are some 
cases, where it would be inequitable to allow 
low set-off and in such cases the courts have 
refused to do so. We refer to savings banks 
which have no capital save the money of the 
depositors. In such cases each depositor is 
entitled to his proportionate share of the 
profits, and in equity he should bear his pro- 
portionate share of the loss. He should pay 
his debts to the bank and receive finally his 
proportion of the assets remaining for dis- 
tribution. His relation to the bank and its 
assets is that of a stockholder in a monetary 
institution. * S. S. MERRILL. 


% Ford y. Thornton, 3 Leigh, 695; Camden Nat. 
Bank vy. Green, 45 N. J. Eq. 546; Nashville T. Co. v. 
Fourth N. Bank, supra. 

% Kentucky ‘I’. Co. v. Merchants’ N. Bank, 90 Ky. 
25; Van Wagoner vy. Patterson, 28 N. J. L. 283; 
Skunk v. Merchants’ N. Bk., 19 Chic. L. N. 88. 

% Nashville T. Co. v. Fourth N. Bank, supra. 

® Carr v. Hamilton, 129 U. S. 252. 

” Nashville T. Co. v. Fourth N. Bank, supra; Rich- 
ards v. Tourette, 119 N. Y. 54; Chapman v. Ninth N. 
Bank, 120 Pa. St. 86. 

4! Nashville T. Co. vy. Fourth Nat. Bank, supra. 

“ Hannon vy. Williams, 34 N. J. Eq. 255; Osborn v. 
Byrne, 48 Conn. 155; Stockton v. Mechanics’ Bank, 32 
N. J. Eq. 163. 





MARRIED WOMAN — PERSONAL INJURIES— 


DAMAGES—CAPACITY FOR LABOR. 
HARMON V. OLD COLONY R. R. CO. 
Supreme Judicial Court of Massachusetts, Jan. 1, 1896. 


In action by married woman for personal injuries 
the impairment of her capacity for labor may be con- 
sidered as an element of the damage recoverable by 
her in her own right. 


ALLEN, J.: The general question arising in 
this case is whether, in an action brought by a 
married woman to recover damages fora per- 
sonal injury, the impairment of her capacity to 
perform labor can be considered as an element of 
the damages. By St. 1846, ch. 209, §1, it was 
enacted that ‘‘in all cases where married women 
shall hereafter by their own labor earn wages, 
payment may be made to them forthe same.” 
This was followed by St. 1855, ch. 304, § 7: ‘Any 
married woman may carry on any trade or busi- 
ness and perform any labor or services on her sole 
and separate account; and the earnings of any 
married woman from her trade, business, labor 
or services shall be her sole and separate prop- 
erty and may be used and invested by her in her 
own name; and she may sue and besued as if sole 
in regard to her trade, business, labor, services 
and earnings; and her property acquired by her 
trade, business and service and the proceeds 
thereof may be taken on any execution against 
her.”” By St. 1857, ch. 249, § 6, it was provided 
that a husband should not be bound by his wife’s 
contracts in respect to her separate property or to 
her trade. The rights of married women in re- 
spect to their labor are thus defined in Gen. St. 
ch. 108, sec. 1: ‘*The property, both real and 
personal, which any married woman now owns as 
her sole and separate property, that which comes 
to her by descent, devise, bequest, gift er grant, 
that which she acquires by her trade, business, 
labor or services carried on or performed on her 
sole and separate account * * * shall notwith- 
standing her marriage, be and remain her sole and 
separate property and may be used, collected and 
invested by her in her own name, and shall not 
be subject to the interference or control of her 
husband, or liable for his debts.** Section 3: 
‘‘A married woman may bargain, sell and convey 
her separate real and personal property, enter 
into any contracts in reference to the same, carry 
on any trade or business and perform any labor 
or services on her sole and separate account and 
sue and be sued in all matters having: relation to 
her separate property, business, trade, services, 
labor and earnings in the same manner as if she 
were sole.’ Section 5: ‘The contracts mude by 
a married woman in respect to her separate prop- 
erty, trade, business, labor or services shall not 
be binding on her husband, nor render him or his 
property liable therefor; but she and her separate 
property shall be liable for such contracts in the 
same manner as if she were sole.’ Section 6: 
‘‘Payment may be made to a married woman for 
wages earned by her labor,’ etc. By St. 1862, 
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ch. 198, amended by St. 1881, ch. 64, § 1, a mar- 
ried woman doing business on her separate ac- 
count must record a certificate in the town or city 
clerk’s office setting forth various particulars, or 
her husband may file such certificate. In case of 
failure to doso, her property will not be pro- 
tected against his creditors, and he will be liable 
on her contracts. By St. 1874, ch. 184, § 1, ‘a 
married woman may * * * make contracts, oral 
and written, sealed and unsealed, inthe same 
manner as if she were sole, and all work and labor 
performed by her for others than her husband 
and children shall, unless there is an express 
agreement on her part to the contrary, be pre- 
sumed to be on her separate account.’’ And by 
section 3 ‘ta married woman may sue and be sued 
in the same manner and to the same extent as if 
she were sole, but nothIng herein contained shall 
authorize suits between husband and wife.’’ This 
enumeration of statutes shows the growth of the 
legislation on this particular subject, and the 
foregoing provisions are now embodied in a some- 
what compressed form in Pub. St. ch. 147. 

By virtue of this legislation, a married woman 
becomes, in the view of the law, a distinct and 
independent person from her husband, not only 
in respect to her right to own property, but also 
in respect to her right to use her time for the pur- 
pose of earning money on her sole and separate 
account. She may perform labor. and is entitled 
to her wages or earnings. If she complies with 
the statutory requirements as to recording a cer- 
tificate, she may carry on any trade or business 
on her sole and separate account, and take the 
profits, if profits they are, as her separate prop- 
erty. Her right to enter into contracts, to earn 
money, to engage in performing labor or service, 
to enter into trade on her own account, is incon- 
sistent with the view that her capacity to labor 
belongs exclusively to her hushand. He can ap- 
propriate neither her earnings nor her time. Her 
right to employ her time for the earning of money 
on her own account is as complete as his, subject 
to the requirement of recording a certificate in 
case she enters into trade. This may interfere 
with his right to and enjoyment of her society, 
companionship, and services. But this is a con- 
sequence which the legislature must be deemed 
to have foreseen and intended. His right, in 
these respects, is now made subordinate to her 
right to employ her time in the care and manage- 
ment of her property, and in the earning of money 
by performing labor or by carrying on a trade or 
business. So far as the statutes have given to her 
aright to act independently of him, so far bis 
rights and control in respect to her are neces- 
sarily abridged. He can no longer compel her 
to work for him during such time as she may 
choose to perform labor on her sole and separate 
account. By the common law the husband was 
bound to support his wife, and therefore was en- 
titled to her services. By the statutes, which 


modify the common law, his right to her services 
is abridged, though his obligation to support her 
remains. 








—_—_— 
It is urged in argument that she may Contragt 
to devote her whole time to work which ig to be 
performed away from his home, and which, per- 
haps, may require her absence for 10 years, thy 
amounting to a desertion which would be in yjp. 
lation of her matrimonial duty. But the pos- 
sibility of extreme cases should not conclusively 
determine the construction of statutes, nor do ye 
now decide whether the statutes would permit 
such action on her part against his consent, J 
a certain limited extent—as, for example, in fix. 
ing the domicile, and in being responsible, under 
ordinary circumstances, for its orderly manage- 
ment—the husband is still the head of the family, 
But in some particulars a married woman is now 
independent of her husband’s control. In the 
case now before us the impairment of the plaint. 
iff’s capacity to labor was an element which might 
be considered by the jury in the estimate of her 
damages. In respect to this, as with other ele. 
ments of damages, no close approximation to 
mathematical accuracy can in all cases be reached, 
In some instances the right of a married woman 
to perform labor for others may have no money 
value. How much, if anything, should beal- 
lowed on this ground, must be left to the jury to 
determine, under the circumstances of each par- 
ticular case. The radical nature of the change 
effected by the legislation of this State in the 
legal condition of married women is illustrated 
in numerous decisions, of which Jordan v. Rail- 
road Co., 138 Mass. 425, most nearly resembles 
the present case. But see, also, Parker vy. Si- 
monds, 1 Allen, 258; Ames v. Foster, 3 Allen, 541; 
Plumer vy. Lord, 5 Allen, 460; Chapman v. Fos- 
ter, 6 Allen, 136; Stewart v. Jenkins, Id. 300; 
Chapman v. Briggs, 11 Allen, 546; Burke v. Cole, 
97 Mass. 113; Snow v. Sheldon, 126 Mass. 332; 
Read v. Stewart, 129 Mass. 407; Bank v. Wind- 
ram, 133 Mass. 175; Butler v. Ives, 139 Mass. 202, 
29 N. E. Rep. 654; Binney v. Bank, 150 Mass. 
574, 23 N. E. Rep. 380. Exceptions sustained. 


Nore.—The principal case is a very important one. 
There are few authorities upon the question which it 
decides, although many of the States now have stat- 
utes permitting married women to sue in cases in 
which they could not have sued alone at common 
law. Except where otherwise provided by statute 
the general rule is that two actions may be instituted 
for atort or wrongful injury toa married woman: 
one, by the husband alone for the loss of service, 80 
ciety, and expenses in nursing and taking care of her, 
and one by the husband and wife for the injury to the 
wife’s person. Smith v. City of St. Joseph, 55 Mo. 
456, 17 Am. Rep. 660; McKinney v. Western Stage 0o., 
4 Iowa, 420; Newhirter v. Hatten, 42 Iowa, 288, 20 Am. 
Rep. 618; Rogers v. Smith, 17 Ind. 323, 79 Am. Dee. 
483; Barnes v. Hurd, 11 Mass. 59; Heim v. McCaughan, 
32 Miss. 17; Lewis v. Babcock, 18 Johns. (N. Y.) 43} 
2 Saund. Pl. & Ev. 568. In the first case the damages 
would be recovered by the husband alone and would 
not include anything for the mere injury to the wife’s 
person, while in the latter case the damages would 
accrue to the wife and not to the husband, and would 
not include los$ of services, injury to her earning ¢& 
pacity or the like. Ohio & Miss. R. Co. vy. Corby, 10 
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Ind. 32; Baltimore R. R. Co. v. Kemp, 61 Md. 74; 
Whitney v. Hitchcock, 4 Denio (N. Y.), 461; Bartley 
y.Richtmyer, 4 N. Y. 88; Creign v. Brooklyn, etc. R. 
Co., 79 N. Y. 192; Cowden v. Wright, 24 Wend. (N. 
y.) 429: King v. Thompson, 87 Pa. St. 365; Klein v. 
Jewett, 26 N. J. Eq. 474; Klingman v. Holmes, 54 Mo. 
904; Fuller v. Naugatuck R. Co., 21 Conn. 557; Belyea 
y, Minneapolis R. R. Co. (Minn.), 63 N. W. Rep. 627; 
Schouler on Husband and Wife, 141, and authorities 
above cited. But some of the modern statutes and 
“married woman acts” have changed this rule. How 
far they have done so in particular instances is not 
yet well settled. Under some of the statutes the hus- 
band, in an action by himself and wife for injury to 
the latter may also join theretoa claimin his own 
right and recover for the loss of her services occasioned 
bythe injury. McDonald v. Chicago, etc., R. Co., 26 
Iowa, 124,96 Am. Dec. 114. -Under others, as shown 
in the principal case, the wife may sue alone ina 
proper case and recover damages which would 
formerly have gone toherhusband. The ubject of the 
“married woman acts” is stated and their general na- 
ture and effect explained and considered in a leading 
article in 88 Cent. L. J. 287. They usually pro- 
yide, among other things that married women 
may sue alone in certain cases; that they may make 
contracts and carry on business or labor for them- 
selves, and that their earnings shall be their own sole 
and separate property. If such a statute gives a mar- 
ried woman a right to her own services, and makes 
her earnings her separate property it would seem 
clear, as held in the principal case, that loss of earning 
capacity is a proper element of damages in an action 
by herself. It was so held in Massachusetts in Jor- 
dan y. Middlesex R. Co., 188 Mass. 425. So, in Mis- 
souri, in Smith v. Chicago, etc. R. Co., 23S. W. Rep. 
7M, it was held that loss of earnings is a proper ele- 
ment of damages in a suit by herself. In Wisconsin, in 
the case of Fife v. City of Oshkosh, 89 Wis. 540, 


_,"@N. W. Rep. 541, it was held that a married 


woman was entitled to recover for the loss of 
time occasioned by a personal injury to her. So 
in Texas in Gulf, ete. R. Co. v. Greenlee, 62 Tex. 
#4, andin Georgia, in Atlanta St. R. Co. v. Jacobs, 
8 Ga, 647,15 S. E. Rep. 825, and Metropolitan St. Ry. 
(Co. v. Johnson, 16 S. E. Rep. 49. In New York it has 
been held under such astatute that the services of the 
wife in the household still belong to her husband, and 
that be, and not she, is entitled to recover therefor, 
but that when she works for another her services and 
earnings belong to herself and she can recover for the 
loss of the same while disabled by a personal injury. 
Brooks y. Schueren, 54 N. Y. 343; see Blaechinska v. 
Howard Mission, 130 N. Y. 497, and cases there 
cited. Soitis held in Iowa that a married woman 
cannot recover damages for being rendered less cap- 
ableof performing her duties as a housewife. Hall 
y. Incorporated Town of Manson (la.), 58 N. W. Rep. 
$81. See also Walter v. Kensinger, 2 Pa. Dist. R. 728. 
Andin Indiana in Citizens’ St. R. Co. v. Twiname, 
121 Ind. 375, although the statute permitted married 
Women to carry on business for themselves and pro- 
vided that their earnings, other than those accruing 
from labor for their husbands or families, should be 
their separate property, it was held that the husband, 
and not the wife, was entitled to recover damages for 
loss of services of the wife in aiding him to carry on 
the millinery business, as she had done before her in- 
Jury without any contract or expectation of compen- 
‘ation therefor. In another Indiana case it was said 
that “itis the duty of the husband to support and 
Maintain his wife, and to furnish medical treatment 





and care in case of injury or ailment; and, presumpt- 
ively, all such damages accrue to him, but this is but 
a naked presumption, and when it is averred and 
proved that the wife has expended money or incurred 
a liability on her own account, she is entitled to re- 
cover therefor as if she were sole.” Board v. Castetter, 
7 Ind. App. 309, 34 N. E. Rep. 687. See, also, Ohio & 
Miss. R. Co. v. Corby, 107 Ind. 32. Under the Arkan- 
sas statute, which is similar to that in Indiana, the 
United States Courts of Appeals also held that a hus- 
band still had a valuable right in his wife’s services, 
and that he could recover for the loss of the same by 
reason of her death caused by the negligence of an- 
other. St. Louis, etc. R. Co. v. Henson, 58 Fed. Rep. 
531. 

There are many cases holding that damages recov- 
ered by a married woman in an action for personal 
injuries become her separate property, or part of her 
separate estate, but few,if any, of them discuss the 
question decided in the principal case. It will be 
seen from the cases which have been briefly reviewed 
herein that there is much apparent and some real 
conflict among the few authorities upon the subject. 
It seems to the writer that the better rule is that an- 
nounced in the principal case. It may be, however, 
that a “northwest passage” will be found by follow- 
ing the course mapped out by the New York Court of 
Appeals, or perhaps the view may be taken that the 
wife can recover for such services, or rather for im- 
pairment of her capacity to perform such services as 
an ordinary servant might perform, while for the loss 
of such services as only a wife could perform the hus- 
band is the one entitled to recover. This, however, is 
a very shadowy distinction and the difficulty in apply- 
ing it would be a serious objection to any such rule. 

Indianapolis, Ind. W. F. ELLiorr. 








JETSAM AND FLOTSAM. 


LIABILITY FOR MALICIOUS PROSECUTON OF CIVIL 
ACTION. 

The CENTRAL Law JOURNAL of December 6, 1895, 
contains an article entitled “The Action for the Mali- 
cious Prosecution of an Ordinary Civil Action,” by 
Spencer Haven, Esq., of Madison, Wisconsin. By 
“ordinary civil action” the writer means one in which 
no provisional remedy, such as attachment or arrest, 
is resorted to. Decisions by courts of the different 
States are cited, and the result is stated to be that ‘‘we 
have four States with seven cases directly holding that 
the action will not lie, together with one State by 
obiter dictum favoring the same rule; while there are 
ten States with thirteen decisions directly, and three 
additional States with six cases by obiter dictum hold- 
Ing that the action will lie.”” This writer therefrom 
concludes that the weight of authority, is in favor of 
the right to sue for malicious prosecution of an ordi- 
nary civil suit, and after considering various argu- 
ments pro and con, he approves of such view on prin- 
ciple. 

On this latter question of the “weight of reason’’ 
there is much to be said on both sides. Taxable costs 
in the amounts usually allowed in this country do not 
furnish full indemnity for the actual damage fre- 
quently sustained in defending a suit brought without 
probable cause. In England the larger costs recover- 
able in civil suits do afford reasonably substantial 
compensation, and accordingly a new and independent 
cause of action for prosecuting without reasonable 
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ground an ordinary civil suit is not recognized. We 
do not think, however, that public sentiment in 
America would favor the adoption of the English sys- 
tem of heavy costs, and therefore if an adequate rem- 
edy is to be afforded it must be by an independent 
action. The principal objection to this course is, in 
Mr. Haven’s language, ‘‘if each successful defendant 
in a civil suit is thereupon allowed to turn about and 
bring an action against the former plaintiff for mali- 
cious prosecution, and so on ad injinitum, that there 
would be no end to such vexatious litigation, and that 
the courts would be overcrowded.’”? He might have 
added that in many, if not the majority of cases, the 
trial of the action for malicious prosecution substan- 
tially involves a relitigation of the original contro- 
versy. Mr. Haven’s attempted answer to the point 
made in the above quotation is not at all satisfactory. 
He says that vexatious litigation would not be in- 
creased because ‘‘the action (for malicious prosecu- 
tion) is not allowed unless the previous action was 
brought maliciously and without reasonable and prob- 
able cause.’”’ But the very object of the second action 
is to determine whether the first action was brought 
“malicieusly and without reasonable and probable 
cause.”? The second action would have to be allowed 
where a cause of action of this class is recognized, 
what really hinges on the question of malice being 
whether a recovery shall be allowed. In writing on 
this subject several months ago, it seemed to us that 
the law of New York, as it then apparently existed, 
recognizing the cause of action for malicious prosecu- 
tion of a civil suit without arrest or attachment, was 
well enough to be let alone, because such actions had, 
as matter of fact, been rare, and in exceptional cases 
the remedy by asecond suit might further the inter- 
ests of justice. 

The comparatively recent New York case of Willard 
v. Holmes, 142 N. Y. 492, seems to have been over- 
looked by Mr. Haven. He includes New York with 
the States allowing civil suits for maliciously prose- 
cuting ordinary civil actions, citing Vanduzor v. Lin- 
derman, 10 Johns. 106; Pangburn v. Bull, 1 Wend. 
345; Dempsey v. Lepp, 52 How. Pr. 11. In the open- 
ing sentences of the opinion in Willard v. Holmes the 
court of appeals apparently casts doubt upon the 
question whether it would follow the earlier New 
York decisions, supra, and recognize the rule the- 
oretically allowing suits founded on ordinary civil ac- 
tions. The court then proceeds to lay down such a 
stringent essential for recovery, even.in cases ‘‘where 
a party has been subjected to some special, or added 
grievance, as by an interference with his person or 
property,” that actions of this nature will, to say the 
least, be as infrequent as heretofore. We think the 
purport of the opinion—which is unanimous—sustains 
the proposition of the head note: ‘To sustain an ac- 
tion for malicious prosecution in prosecuting a former 
civil action, the circumstances must appear to have 
been such that no reasonable man could have been in- 
fluenced thereby to the belief that the former action 
was maintainable.” The civil remedy is still the- 
oretically left open, and may exist even against a cor- 
poration. And it may serve asa deterrent to legal 
oppression or abuse, pure and simple, as, for instance, 
against suing on an absurd claim, and obtaining an 
attachment or arrest, with the object of coercing the 
defendant as to a collateral and unrelated matter.— 
New York Law Journal. 


MASTER AND SERVANT—TERM OF HIRING. 


The New York Court of Appeals, in the recent case 
of Martin v. New York Life Insurance Company, have 





a 
held that: A general or definite hiring is prima fagy 


a hiring at will, and ifthe servant seeks to make — 


out a yearly hiring, the burden is upon him to esta), 
lish it by proof; that a hiring atso much a day, w 

month, or year, no time being specified, is an indefinity 
hiring, and no presumption attaches that it was fory 
day even, but only at the rate fixed for the time agty. 
ally served, and accordingly, that a contract to pay th 
plaintiff $10,000 a year salary, payable monthly, no 
time being specified, was a hiring at will and could be 
terminated by the defendant at any time; that the 
fact that the compensation was measured at so much 
a year did not make the hiring fora year, and the 
plaintiff being discharged before the end of the year 
could only recover for the time actually served. The 
court said: “The learned counsel for the plaintif 
argues that a general hiring means, as matter of lay, 
an employment from year to year, and insists that his 
proposition is sustained by the decision of this court 
in Adams v. Fitzpatrick, 125 N. Y. 124. “The case 
cited does not decide the point in question, although 
certain expressions in the opinion and reference to Ba 
glish cases might seem, upon a casual reading, to 
justify a contrary contention. ‘‘The referee found 
however that the parties originally contemplated 
hiring for a year, and this court held that on the con 
tinuation of the employment after the expiration of 
the year, without further agreement, it would be pre 
sumed that the parties had assented to renew the con- 
tract fora like period. ‘‘The present condition of the 
law as to the legal effect of a general hiring is thus 
stated by Mr. Wood in his work on Master and Sery- 
ant (2d edition), section 136, as follows: ‘In England 
it is held that a general hiring, or a_ hiring by the 
terms of which no time is fixed, is a hiring by the 
year. With us, the rule is inflexible, that a general 
or indefinite hiring is prima facie a hiring at will; and 
if the servant seeks to make it out a yearly hiring, the 
burden is upon him to establishit by proof. A hiring 
at somuch a day, week, month or year, no time being 
specified, is an indefinite hiring, and no presumption 
attaches that it was fora day even, but only at the 
rate fixed for whatever time the party may serve. A 
contract to pay one $2,500 a year for services is nota 
contract for a year, buta contract to pay at the rateof 
$2,500 a year for services actually rendered, and is de- 
terminable it will by either party. Thus it willbe 
seen that the fact that the compensation is measured 
at so much a day, month, or year does not necessarily 
make such hiring a hiring for a day, month, or year, 
but that in all such cases the contract may be put an 
end to by either party at any time, unless the time is 
fixed, and a recovery had, at the rate, fixed for the 
services actually rendered.’ The decisions on this 
point in the lower courts have not been uniform, but 
we think the rule is correctly stated by Mr. Wood, 
and it has been adopted in a number of States. Evans 
v. St. L., I. M. & S. R’y Co., 24 Mo. App. 114; Finger 
v. Brewing Co., 18 Mo. App. 810; De Briar v. Mintura, 
1 Cal. 450; Haney v. Caldwell, 35 Ark. 156, 168; Pren- 
tiss v. Ledyard, 28 Wis. 181.”,—Albany Law Journal. 








CORRESPONDENCE. 


EJECTMENT—DIVORCE. 
To the Editor of the Central Law Journal: 

I was somewhat interested in the question 
propounded by J. C. H. in vol. 42, p. 78, of your 
paper, and have been still more so in the answer of He 
C. S., which appears on page 162 of your issue of Feb- 
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a 
mary 21. The decision in People v. Baker, 76 N. Y. 
78, cited by the latter, though for aught I know it may 
still be the law in that State, has been disapproved 
generally by the courts of other jurisdictions, where 
the question has been presented as involving the man- 
ifest absurdity, not only that I may be divorced in one 
State and a married man in that adjoining, but also 
that I may be divorced from my wife while she still 
continues to be married to me. This latter state or 

i-state of matrimony is, according to H.C. S., that 
in which the Missouri wife finds herself. She still has 
ghusband, though he has no longer a wife. He is 
now not married to her, but she, nevertheless, is his 
wife, i. ¢., the woman to whom he is now married. 
J.C. H. will find light on the questions, both of his 
dient’s status and her rights of property, in the care- 
fuland elaborate discussions in Bishop’s Marriage, 
Divorce and Separation, vol. II, §§ 152-158, and 839- 
&45. In the absence of fraud or jurisdictional defects 
in the divorce proceedings, for which they can be suc- 
cessfully attacked collaterally, I would suggest a suit 
inequity for alimony, with an application to enjoin 
the prosecution of the ejectment action pending the 
determination of the other, as possibly a feasible rem- 
edy for his client’s woes. G. F. P. 

Salt Lake City, Utah. 








HUMORS OF THE LAW. 


Judge—Prisoner, did you commit the burglary 
alone, or with the help of others? 

Prisoner—With the kind help of the 88d Regiment 
Band. 

Judge—What? Explain yourself. 

Prisoner—Well, you see, Judge, the band made a 
halt, and all the people in the house went to the front 
to listen, so that I worked quite undisturbed in the 
back. 

A famous advocate confessed himself: ‘I am never 
sohappy as when I am defending a prisoner I know 
to be guilty; for if he is convicted he will get his de- 
serts, and if I get him off it will be a tribute to my 
skill.” 


A story is told of one of her majesty’s judges who is 
asremarkable for the quickness of his eyes and ears 
as for the keenness of his intellect. The other day a 
stranger in court, espying a friend, addressed him in 
astage whisper with: 

“Hallo, old man! I haven’t seen you lately. Are 
you all right?”’ 

The remark was hardly heard beyond the nearest 
bystanders, and there was, consequently considerable 
bewilderment among those engaged in the case before 
the court when the judge looking up from his notes, 
observed: 

“If the old man is all right, he had better go outside 
and say so.”"—Green Bag. 
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1. ACCORD AND SATISFACTION—Evidence.—W here de- 
fendant sends a check for the full amount admitted by 
him to be due plaintiff for commissions for a sale, and 
incloses a voucher to be signed and returned by plaint- 
iff, which acknowledges receipt of the check ‘‘in full 
for commissions,” and plaintiff accepts the tendered 
payment, he thereby accepts the conditions on which 
it was sent, though he does not return the voucher, 
and writes that there is yet due from defendant for 
such sale $1,200.—NASSOIY v. TOMLINSON, N. Y.,42N. 
E. Rep. 715. 

2. ACTION—Disbarred Attorney—Right to Prosecute. 
—Where, after an action had been commenced, the 
Plaintiff therein assigned his claim in good faith to one 
who bad been disbarred from practicing as an attorney 
at law, and an order was made continuing said action 
in the name of said plaintiff for the benefit of the as- 
signee, the assignee may personally prosecute the 
claim.—PHILBROOK V. SUPERIOR COURT OF CITY AND 
COUNTY OF SAN FRANCISCO, Cal., 48 Puc. Rep. 402. 

3. ADJOINING LANDOWNERS—Shutting off Light.—L 
and K owned adjoining lots, and L erected on his lota 
board fence reaching to the roof of K’s house, which 
stood on the line of the two lots, which fence shut off 
light and air from the windows of the house of K, to its 
injury, which fence was so erected by L for no useful 
or ornamental purpose, but from motives of unmixed 
malice toward K. In an action by K against L to com- 
pel the removal of the fence, held, that L had a legal 
right to erect and maintain such fence, and that 
neither law nor equity could compe! its removal.— 
LETTS V. KESSLER, Ohio, 42 N. E. Rep. 765. 

4. ADMINISTRATION—Jurisdiction—Collateral Attack. 
—An order of sale in administration proceedings, recit- 
ing the due publication of an order to show cause why 
the sale should not be made, is sufficient proof of such 
publication to admit the adiministrator’s deed as evi- 
dence of plaintiff's title, in ejectment, nothing appear- 
ing in the transcript to show that said order was not 
published.—ZILLMER V. GERICHTEN, Cal., 43 Pac. Rep. 
408. 
5. ARBITRATION—Review of Evidence.—Under Code 
Proc. § 429, providing that, if it shall appear that the 
arbitrators have committed error in fact or law, the 
cause may be referred back to the arbitrators, the 
errors must be apparent upon the face of the award 
alone, or in some paper delivered with it, and the evi- 
dence submitted to the arbitrators cannot be exam- 
ined.—SCHOOL DIST. NO. 5 OF SNOHOMISH COUNTY V. 
SaGg, Wash., 43 Pac. Rep. 341. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS—Rights 
of Creditors.—That a creditor of an insolvent debtor, 
who had made an assignment for the benefit of cred- 
itors, under the belief that certain of the property as- 
signed belonged to a partnership comprised of the as- 
signor and his wife, and therefore did not pass under 
the assignment, sells the same under a judgment re- 
covered against the husband and wife as partners, 
does not prevent the creditors, on his judgment being 
set aside as to the wife, and recovery of judgment 
against him by the assignee for the value of the prop- 
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All proceedings in an attachment of property based on 


void, and may be collaterally attacked.—MENTZER V. 
ELLISON, Colo., 43 Pac. Rep. 464. 
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erty sold, from sharing in the assigned estate.—AN- 


DERSON V. RISDON-CAHN CO., Wash., 43 Pac. Rep. 337. 


7. ASSIGNMENT FOR CREDITORS—Foreign Assignor.— 


Code, art. 16, § 205, requires every trustee to whom 


property is conveyed for the benefit of creditors to file 


with the clerk of the court in which the deed is re- 


corded a bond for the faithful performance of the 


trust, and provides that, until such bond is filed and 
approved, no title shall pass to any trustee: Held,that 
it not being necessary to record an assignment by a 
foreign corporation for the benefit of creditors of Mary- 
land, in order that personalty in Maryland may pass 
thereunder, the fact that it was so recorded did not 
render it necessary for the trustee to file a bond in the 
latter State.—MOORE V. LAND TITLE & TRUST Co., Md., 
33 Atl. Rep. 641. 

8. ASSUMPSIT — Money Had and Received.—Where 
plaintiff and defendant enter into a partnership to con- 
duct an illegal business, which, after its conclusion, 
leaves undivided profits inthe hands of defendant, and 
it is agreed by them that plaintiff is entitled to a cer- 
tain portion thereof, which he leaves on deposit with 
defendant, plaintiff may recover it.—MCDONALD v. 
LUND, Wash., 43 Pac. Rep. 348. 


¢9. ASSUMPSIT—Refusal to Perform Contract.—A decla- 
ration in assumpsit to recover back money paidona 
contract giving plaintiffs an option to purchase real 
estate, which payment was to be forfeited in case they 
failed to purchase, is not demurrable where it is alleged 
that defendant has failed and refused to comply with 
the terms of the contract by performing conditions 
precedent to the completion of the purchase.—BUENA 
Vista Co. V. MCCANDLISH, Va., 23S. E. Rep. 781. 


10. ATTACHMENT—Jurisdictional Defect in Affidavit.— 


an affidavit which fails to aver jurisdictional facts are 


1l. BANKS—Action for Bank Deposit.—Where one 
mails to a bank money and checks for deposit, but the 
bank refuses to acknowledge receipt thereof, and per- 
sistently denies such receipt, the relation of depositor 
and depositee is not created.—MILLER v. WESTERN 
NAT. BANK OF YORK, Penn., 33 Atl. Rep. 684. 

12. CANCELLATION OF DEED—Mistake of Law.—Mere 
mistake of law will not alone be ground of relief 
against a conveyance or other act; but when accom- 
panied by fraud in any form,such as misrepresenta- 


tion or concealment of facts, imposition, undue influ- 
ence, or misplaced confidence, or advantage has been 


in any way taken of one’s ignorance of law to mislead 


him, or where there is a relation of trust and confi- 
dence, it will be ground of relief in equity.—ScHotTrT- 


LER V. BRANDFASS, W. Va., 23S. E. Rep. 808. 


13. CHINAMAN—Right to Naturalization.—A native of 


China of the Mongolian race is not entitled to be ad- 
mitted to citizenship.—IN RE GEE Hop, U. 8. D. C. 
(Cal.), 71 Fed.Rep. 274. 

14. CONSTITUTIONAL Law — Evidence of Facts—In- 
juries.—The general assembly of this State has au- 
thority to prescribe the circumstances that shall con- 
stitute prima facie evidence of a fact in issue in an 
action on trial in the courts of this State, whether the 
cause of action to which it relates arose within or with- 
out the territorial limits of the State.—PENNSYLVANIA 
Co. v. MCCANN, Ohio, 42 N. E. Rep. 768. 

15. CONSTITUTIONAL Law — Judicial Acts.—An act 
done in the exercise of judicial power—an act per- 
formed by acourt touching the rights of parties or 
property brought before it by voluntary appearance or 
by prior action of ministerial officers—is a judicial act. 
—ARKLE V. BOARD OF COMMRS., W. Va., 238. E. Rep. 
804. 

16. OONSTITUTIONAL Law—Title of Act.—Acts 1888-89, 
p. 60, § 3, entitled “‘An act to amend an act entitled ‘An 
act to provide for the registration and lien of judg- 
ments,’ ’’ which seeks to extend “the laws relating to 
the satisfaction of mortgages to the satisfaction of the 


—<——<== 


liens created by this act,” violates Const. art, 4, $9, 
providing that each law shall contain but one Subject, 
—RICE v. WESTCOTT, Ala., 18 South. Rep. 844. 

17. CONTRACTS—Parol Evidence.—In a Proceeding ty 
construe a contract by which plaintiff sold to defend. 
ant “all the timber” on an estate, testimony that at the 
time of its execution there was a contemporaneoy 
understanding that the contract included only “ping 
timber, is inadmissible where no fraud was shown ip 
its procurement.—ALLEN V. CRANK, Va., 238. E, Rep. 
772. 


18. CONTRACTS—Quantum Meruit.—Services rendered 


sioners cannot be recovered for in an action upon 
quantum meruit.—HAMPTON V. BOARD OF CoMMRs, op 
LoGaN County, Idaho, 43 Pac. Rep. 324. 

19. CORPORATION—Change into Partnership.—A egy. 
poration formed according to the State law, and duly 
set going as such, cannot be changed into a copartner. 
ship by a court of equity, at the suit of one of the jp. 
corporators, merely because the books were keptby 
him as if the concern was a copartnership.—NigHTing. 
GALE V. MILWAUKEE FURNITURE Co., U. 8. C. ©. (Cal.), 
71 Fed. Rep. 234. 

29. CORPORATIONS—Directors’ Liability—Estoppel.— 
Individuals assuming to act as directors of a corpora 
tion, and, as such, contracting debts, are estopped to 
deny their official position.—JENET v. ALBERS, Oolo., 
43 Pac. Rep. 452. 


21. COUNTY TREASURER—Action on Bond—Parties,— 
The county in which taxes for county and State pur. 
poses are levied, being the owner thereof when col- 
lected as well as of taxes levied for school purposes 
till apportioned to the several school districts, isa 
proper party to an action on the ofticial bond of the 
tax collector of the county, though it runs in the name 
of the State; Hill’s Ann. Laws, §§ 340, 341, providing 
that the undertaking of a public officer to the State or 
a county shall be a security tothe State or county as 
the case may be, and that when he forfeits his bond, 
any person injured by his misconduct, or who is by 
law entitled to the benefit of the security, may main- 
tain an action thereon in his own name.—HOUME ¥. 
KELLY, Oreg., 43 Pac. Rep. 380. 


22, COUNTIES—Defective Bridges.—A county is not 
liable for injuries sustained from the unsafe condition 
of the approach to a bridge, unless expressly made s0 


HEMPHILL, Ind., 42 N. E. Rep. 760. 


23. CoURTS—Mandamus.—A judgment directing the 
issuance of a writ of mandamus to compel a board of 
supervisors to pay to the commissioners of highways 
money for construction of a bridge is not appealable 
to the supreme court, as involving a franchise, or @ 
matter in which the State is interested as a party or 
otherwise, or relating to revenue.— BOARD OF SUP’RS 
OF SHELBY COUNTY V. PEOPLE, IIl., 42 N. E. Rep. 77. 
24. COVENANTS — Pieading.—In an action for dam- 
ages for breach of covenant, defendant’s plea of con- 
ditions performed is properly rejected where it fails to 
show specially the time, place, and manner of perform- 
ing each condition.—NORFOLK & C. R. Co. V. SUFFOLK 
LUMBER Co., Va., 238. E. Rep. 737. 

25. CRIMINAL CASES—Subpeena for Defendant’s Wit 
nesses.—Under Const. art. 1, § 22, giving accused the 
right to compulsory process to compel attendance of 
witnesses in his behalf, without advancing any fees 
therefore, and 2 Code, § 1363, providing that accused 
shall have the right to compulsory process to compel 
the attendance of witnesses in his behalf, accused is 
entitled to have only necessary or material witnesses 
subpenaed for him at public expense, and subp@nas 
in such case, should be issued only on an order of the 
court.—STATE V. GRAVES, Wash., 43 Pac. Rep. 876. 

26. CRIMINAL LAw—Evidence — Other Crimes.—In0 & 
prosecution for larceny, evidence of a former convict 





tion of defendant for another crime is only admissible 
to impeach his credibility as a witness, and therefore 
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an instruction that such evidence could be considered 
in determining whether defendant had proven a good 
character for honesty is erroneous, as giving it too 

ascope as evidence.—MCQUEEN V. STATE, Ala., 
1gSouth. Rep. 843. 

7. ORIMINAL LAaw—Indictment.—An indictment un- 
der Rev. St. § 5398, for assaulting a United States officer 
while engaged in the execution of a warrant, need not 
allege that the warrant was given tothe officer to be 
by him executed, or that it was in his hands at the 
time of the alleged assault, or that the officers had any 
orders, directions or authority to execute the warrant. 
—BLAKE V. UNITED STATES, U. S. C. C. of App., 71 Fed. 
Rep. 286. 

98. CRIMINAL LAw—Sentence.—Under Cr. Code, div. 
44, §1, requiring the court to fix the day for infliction 
of the death sentence at not less than 15 nor more than 
% days from the time sentence is pronounced, pro- 
vided, for good cause, the court or governor may pro- 
long the time, it is reversible error to fix the time at 
more than 25 days from the day of the sentence.—WAL- 
LACE V. PEOPLE, Ill., 42 N. E. Rep. 771. 

2%. CRIMINAL LAW—Stolen Goods.—In a prosecution 
for receiving stolen goods,that defendant denied re- 
ceiving clothing from the negro who had stolen it, and 
who, defendant knew, was employed in a merchant 
tailor’s store, and who belonged to the best circles of 
his people, is insufficient to prove knowledge that the 
goods were stolen, in the face of open condugt of de- 
fendantin acknowledging that he had received other 
goods from the thief, and proof of good character.— 
WILLIAMSON V. COMMONWEALTH, Va., 23 8S. E. Kep. 
162. 

30. CRIMINAL LAW—View.—It is within the discretion 
ofthe court, on a trial for burglary, when informed 
by the jury that they cannot agree on a verdict with- 
out a view ofthe premises, to allow such view, with 
consent of defendant.—PEOPLE v. HAWLEY, Cal., 43 
Pae, Rep. 404. 


31. DaMAGES—Liquidated Damages.—A provision in 
acontract for the construction of a residence, that the 
builder, in case of non-completion of the house by a 
given date, should pay $10 for each day’s delay, isa 
stipulation for liquidated damages.—REICHENBACH V. 
Sack, Wash., 43 Pac. Rep. 354. 


32. DEED—Delivery — Evidence.—That a father, who 
had repeatedly acknowledged his obligations to cer- 
tain of his children, and executed a will whereby he 
devised tothem land which they had helped him to 
cultivate and pay for, before a second marriage, ex- 
ecuted a voluntary deed conveying the land to such 
children which he left with the notary, with instruc- 
tions to record and deliver the same on his death, 
stating that he did not wish to see it aguin, and that 
the grantees, who remained in possession of the land 
with the grantor, were aware of the execution of the 
deed, and accepted it, shows a delivery of the deed.— 
CRABTREE V. CRABTREE, Ill., 42 N. E. Rep. 787. 


33, DEED—Estate Conveyed.—Under Rev. St. ch. 30, § 
9, providing that the words **convey and warrant,” in 
adeed,shall be a conveyance in fee-simple without 
other words of inheritance, a deed reciting that the 
grantor does “convey and warrant” to the grantees 
certain land, though the deed contains a subsequent 
Clause reserving a life estate to the grantor, and pro- 
viding that on the death of one of the grantees the 
land shall revert to the survivor, conveys to each a fee- 
simple, subject merely to the life estate reserved to 
the grantor.—PALMER V. COOK, III., 42 N. E. Rep. 796. 


4. DowER—Exchange of Lands.—Dower Act, § 17, 
Providing that if the husband “exchange” land for 
other land, the wife shall not have dower of both, does 
hot deprive the wife, after enforcement against her 
husband’s estate of a note received in consideration of 
the release of her dower in lands conveyed by the hus- 
band from claiming dower in other lands conveyed by 
the husband in part consideration of the first convey- 
ance, the balance of the consideration for which was 





paid in personalty.—HARTWELL V. DE VAULT, IIl., 42 N. 
E. Rep. 789. 

35. ELECTIONS—Marking of Ballot.—Under Act June 
10, 1893, a voter cannot mark a cross for a person whose 
name is printed on the ballot, and also insert in the 
blank space provided for the same office an additional 
name, even though it be similar to the other and it is 
proper to refuse to count a ballot so marked.—IN RE 
CONTESTED ELECTION FOR JUSTICE OF THE PEACE,Penn., 
33 Atl. Rep. 703. 

386. EQuity — Jurisdiction.—Bailment is not such a 
trust as gives a court of equity jurisdiction.—THompP- 
SON V. WHITAKER IRON Co., W. Va., 23S. E. Rep. 795. 

87. EQuiTy—Rescission—Evidence.—In a suit to can- 
cel a grant of a right of way for an irrigation ditch, on 
the ground of breach of a representation that the ditch 
would be so located that the grantor could irrigate his 
land to the best advantage, evidence, merely, that if 
the ditch had been placed in one corner of the land it 
would have been upon higher land, does not entitle 
plaintiff to a rescission.—BARFIELD V. SOUTH SIDE IR- 
RIGATION Co., Cal., 48 Pac. Rep. 406. 

38. EQuity—Rescission—False Representations.—To 
authorize the grantee to rescind a conveyance for false 
representations, it must be shown that they were ma-- 
terial, were relied on by the grantee, and made to in- 
duce him to enter into the contract. — BECKLEY v. 
RIVERSIDE LAND Co., Va., 28 8. E. Rep. 778. 

39. EQuiry—Rescission—Fraud.—After land had been 
platted, the owner vacated a portion of the plat, and 
afterwards sold land in the part vacated, the plat be- 
ing referred to in the deed for description. In the 
original plat there was ar alley in the rear of the land 
conveyed, but, on replatting, no alley was located: 
Held, that the grantor’s fraud in concealing from the 
grantee the fact the original plat had been vacated en- 
titled him to rescind the contract.—FRIDAY V. PARK 
HURST, Wash., 43 Pac. Rep. 362. 

40. ESTOPPEL IN Pals.—In anjaction by the payee of a 
note against the makers, it appeared that plaintiff had 
indorsed to two of the makers other notes, but was 
not liable thereon, on account of their failure to make 
due demand, which, after maturity, were turned over 
to the other maker to secure him from liability on the 
note in suit, which, at his dictation, was executed ina 
non-negotiable form; he having refused to sign it in 
its original negotiable form, under the belief that 
thereby he would be able to set off the other notes 
against liability on it: Held, that plaintiff was not es- 
topped, as against the latter maker, to deny her liabil- 
ity on the notes indorsed by her and turned over to 
him, so as to enable him to set them off against her 
claim.—BEER V. CLIFTON, Cal., 43 Pac. Rep. 411. 

41. EVIDENCE—Assessment Rolls.—Assessment rolls 
are{themselves the best evidence of their contents, and 
they cannot be proven by the evidence of a city offi- 
cial.—CITY OF SEATTLE V. PARKER, Wash., 43 Pac. Rep. 
369. 
42. EVIDENCE—Ordinance—Validity.—The introduc- 
tion of the ordinance book, containing a certain ordi- 
nance, and showing its passage by the board, with the 
vote thereon, and the proper authentication thereof, 
together with evidence, as to its due publication, is 
prima facie proof of its validity, though the regularity 
ofthe proceedings was denied.—MERCED COUNTY V. 
FLEMING, Cal., 43 Pac. Rep. 392. 

43. FALSE IMPRISONMENT—Justification—Legal Writ. 
—Imprisonment by virtue of a legal writ in due form, 
issued by a court of competent jurisdiction, and served 
in a lawful manner, is not false imprisonment, though 
the writ was wrongfuliy issued.—CARMAN V. EMERSON, 
U.S. C. C. of App., 71 Fed. Rep. 264. 

44. FEDERAL CourTs—Circuit Court of Appeals.— 
Where, in asuit between citizens of different States, 
the decree of a circuit court of appeals is final, by force 
of Act March 3, 1891, adecree upon intervention in the 
same suit, involving the right to property in the actual 
possession of the circuit court, is likewise final.— 
GREGORY V. VANEE, U.S. 8. 0.,168. C. Rep. 431. 
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45. FEDERAL CourTs—Supreme Court—Jurisdiction. 
—The fact that the State supreme court, in affirming a 
judgment, decided against an immunity from liability 
expressly claimed under the laws of the United States, 
does not give jurisdiction to the federal supreme 
court, ifsuch immunity was not claimed inthe trial 
court.—CHEMICAL NAT. BANK OF CHICAGO V. CITY BANK 
OF PORTAGE, U. 8. 8. C.,168. C. Rep. 417. 


46. FRAUDS, STATUTE OF — Contract.—A contract for 
the delivery of railroad ties of specified dimensions is 
within the statute of frauds, though it was contem- 
plated by the parties that the ties were to be prepared 
from standing timber or from logs already cut.—ELLIS 
Vv. DENVER, L. & G. R. CO., Colo., 43 Pac. Rep. 457. 


47. FRAUDULENT CONVEYANCES — Right of Adminis- 
trator to Impeach.—An administrator, in his individ- 
ual capacity, as creditor ofthe estate, and as admin- 
istrator, may sue to set aside a voluntary assignment 
of a chose inaction by his decedent, as in fraud of 
creditors, especially where the bill also alleges that 
the assignment was not completed.—SPOONER’S ADM’R 
Vv. HILBISH’S EX’R., Va., 23S. E. Rep. 751. 

48. HUSBAND AND WIFE — Tenants by Entirety.—Ten- 
ancy by the entirety had its origin in the marital rela- 
tion, and was founded on the legal fiction of the abso- 
lute oneness of husband and wife. Modern legisla- 
tion has abrogated this theoretical unity, and secured 
tothe wife a distinct and separate right to acquire and 
enjoy property to her sole use and benefit, and free 
from the control of her husband.—APPEAL OF ROBIN- 
SON, Me., 33 Atl. Rep. 652. 


49. INJUNCTION — Action on Recognizance Bond.— 
Equity will not enjoin an action of scire facias ona 
recognizance bond by the assignee of the beneficiary, 
on the ground that the share of the beneficiary had 
been paid to her, as the remedy at law is adequate.— 
BURTON V. WILLEN, Dela., 33 Atl. Rep. 675. 


50. INJUNCTION — Right of Corporation.—A corpora- 
tion cannot have persons or organizations enjoined 
because they have conspired to exterminate it by com- 
pelling its members to leave it.—SILVER STATE CoUN- 
CIL NO. 1 OF AMERICAN ORDER OF STEAM ENGINEERS V. 
RHODES, Colo., 43 Pac. Rep. 451. 


51. INSOLVENCY — Mortgage Lien — Priorities.—One 
who lends money, on security, to an embarrassed cor- 
poration, on its subsequently becoming insolvent has 
no lien onits mortgaged property in preference to 
bondholders undera valid mortgage thereof existing 
when the loan was made, no matter for what purpose 
the loan was made, or how it was applied, if the bond- 
holders were not parties to the loan.—FARMERS’ LOAN 
& TRUST CO. V. BANKERS’ & MERCHANTS’ TEL. CO., N. 
J.,42 N. E. Rep. 707. 


52. INSURANCE AGENTS — Powers.—A general agent of 
an insurance company has implied powerto appoint 
subagents, 80 that their acts inthe solicitation of in- 
surance will be as binding on the company as the acts 
of the agent, and thereby prevent the company from 
avoiding a policy under a condition avoiding the pol- 
icy in case of incumbrances or other insurance, where 
the existence of such other insurance or incumbrances 
was disclosed tothe subagents.—GOODE V. GEORGIA 
HOME Ins. Co., Va., 238. E. Rep. 744. 

53, JUDGMENT—Collateral Attack.—A bill will not lie 
to enjoin the enforcement of the judgment of a court 
having jurisdiction of both subject-matter and parties, 
though erroneous.—A. B. SMITH CO. Vv. BANK OF 
HOLMES CounTY, Miss., 18 South. Rep. 847. 

54. JUDGMENT — Res Judicata.—The sustaining of a 
demurrer to a declaration to recover for personal in- 
juries, on the ground that it shows the plaintiff to have 
been guilty of contributory negligence, and the entry 
of judgment thereon, is an adjudication, and bars a 
second action for the same injury.—STRAW V. ILLINOIS 
CENT. R. Co., Miss., 18 South. Rep. 847. 

55. LACHES — Charitable Trusts.—Though charitable 
trusts are highly favored by the law, and a court of 
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equity will sometimes entertain a bill, after g 
period of delay,to correct the administration Of g 
charitable trust, which is being administered eg 

to the plain intent of the founder, it is not Tule of 
universal application that laches cannot be Set up in 
defense of a suit to enforce a charitable trust, Ae 
cordingly, held that, ina suit between rival chureh 
sects, each seeking to obtain possession of Certain req 
estate in order to devote it in its own way to Pious 
uses, neither the State nor the public at large having 
any interest in the litigation, a delay by the complain. 
ant of 25 years before asserting its claims, during 
which the defendant had expended money in buying 
an apparently valid title and in paying taxes, was 
laches such as to barcomplainant from relief.—Onurcy 
OF CHRIST AT INDEPENDENCE, MO. V. REORGANIZED 
CHURCH OF JESUS CHRIST OF LATTER-DAY SAInts, U.§, 
C. C. of App., 71 Fed. Rep. 250. 


56. LIEN — Logs and Logging.—Where fence posts 
have been completed, one employed by the vendortp 
haul them from the place of their manufacture, andt 
deliver them tothe vendee, acquires no lien on the 
posts for his services, within Laws 1893, p. 428, § 1, pro- 
viding that “‘every person performing labor on or who 
shall assistin obtaining or securing saw logs, spars, 
piles or other timber, hasa lien up®n the same.”- 
RYAN V. GUILFOIL, Wash., 43 Pac. Rep. 351. 


57. LIFE INSURANCE POLICY — Presumption of Death, 
—In an action ona policy onthe life of one who dis 
appeared about a year before the commencement of 
suit, it is proper to charge that the death of an absent 
person may be presumed in less than seven years from 
the date of the last intelligence from him, from facts 
and circumstances other than those showing exposure 
to danger which might probably result in his death— 
NORTHWESTERN MOT. LIFE INS. .CO. V. STEVENS, U.8. 
C. C. of App., 71 Fed. Rep. 258. 

58. LIMITATIONS — Absence from State.—Under Code 
Civ. Proc. § 401, declaring that if, after a cause ofac 
tion has accrued against a person, he departs from and 
resides without the State, and remains continuously 
absent therefrom for one year or more, the time of his 
absence is not a part of the time limited for com 
mencement of the action, evidence, merely, that a per- 
son, havinga domicile and residence in the State, 
went to Europe, and was absent two and u half years, 
does not show that he resided without the State; it be 
ing necessary, for this, that he should at least take up 
his temporary abode at some particular place, with the 
intention of making it his home while so absent, and 
actually reside there.—HAarrtT V. Kip, N. Y.,42 N. E. Rep. 
712. 

59. MANDAMUS—Levy of Tax.—Mandamus to a munie 
ipal corporation to levy a tax for the purpose of pay- 
ing a judgment against such corporation is in the nt 
ture of an execution to enforce such judgment, and 
does not require bond for costs where such has al 
ready been givenin the original action.—STEVENSY. 
MILLER, Kan., 43 Pac. Rep. 439. 


60. MARRIED WOMAN.—As Code, § 2284, makes dam 
ages for a wrong sustained by a married woman ber 
separate estate, and section 2288 provides that a mar 
ried woman may sue asif she were unmarried as 0 
matters connected with her separate estate, the hut 
band is an improper party to an action by his wife for 
personal injuries, and forthe destruction of a horse and 
buggy owned by her.—NORFOLK & W. R. 00. ¥ 
DOUGHERTY, Va., 23S. E. Rep. 778. 


61. MASTER AND SERVANT — Injury to Employee—De 
fective Appliance.—An employer is not liable for in- 
juries to an employee resulting from a defective a> 
pliance unless he had actual knowledge of the defect, 
or by ordinary care could have obtained such know! 
edge, in time to prevent the injury.—ERSKINE V. CHINO 
VAL. BEET-SUGAR CO., U. 8. C. G. (Cal.), 71 Fed. Bep- 
270. 

62. MECHANIC’s LIEN — Notice — Time for Filing. —4 
plumber, in performance of a contract to put into# 
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house & water-closet and bath tub, furnished by the 
owner of the building, notified the owner that the work 
wascomplete on May 15th. While the work was be- 
ing done, the owner sold the house;the purchaser took 
possession ; and on finding thatthe plumber had, by 
mistake, connected the hot-water pipe with the closet, 
instead of the tub, telephoned to him to fix the same, 
which was done June 2d, in a short time, for which no 
charge was made: Held, that the contract was per- 
formed on June 2d, from which the time for filing no- 
tice of lien wasto be computed.—CONLEE V. CLARK, 
Ind., 42 N. E. Rep. 762. 

63, MECHANIC’S LIEN—Public Bridge.—As bridges are 
specially designated by Gen. St. § 1663,as subject to 
mechanics’ liens, those who furnish material for pub- 
lie bridges are entitled to the benefit of Gen. St. § 2415, 
requiring a bond to be given by contractors who do 
work for a county which, if done for an individual, 
would create a rigbt of lien.—GILMORE V. WESTERMAN, 
Wash., 43 Pac. Rep. 345. 

64. MECHANICS’ LIENS—Materials Furnished.—Where 
the plaintiff in a mechanic’s lien case has complied 
with allthe provisions of the statute relating to the 
lien, it is presumed that the materials were furnished 
or the work was done on the credit of the buildings.— 
GREEN V. THOMPSON, Penn., 33 Atl. Rep. 702. 

65. MINING OPERATIONS—Injury to Surface.—If the 
owner of coal beneath the surface undertakes to mine 
and remove it, and damage results to the surface, 
which is owned by another person, either from negli- 
gence in conducting the mining, or from failure to 
properly and sufficiently support the surface, or from 
both these causes, the surface owner may recover com- 
pensation.—PRINGLE V. VESTA COAL CoO., Penn., 33 Atl. 
Rep. 690. 

66. MiInING — Surface Owner — Right of Support.— 
Where the mineral estate in land is severed from the 
surface by a conveyance, the owner of the fermer is 
bound to leave enough of the mineral in place to sup. 
port the surface, unless the owner of the latter has re- 
leased his right to support.—ROBERTSON V. YOUGHIO- 
GHENY RIVER COAL CO., Penn., 33 Atl. Rep. 706. 


67. MUNICIPAL CORPORATIONS—Control of Streets.— 
Acity, under its power to lay out streets and regulate 
the use thereof, may lay out a street over a railroad, 
and thereafter prevent the railroad company from con- 
atructing, without the city’s permission, a railway 
track through such street, within the limits of its right 
of way.—PiTTsBuURG, FT. W. & C. Ry. Co. v. CITY OF 
CHICAGO, Ill., 42 N. E. Rep. 781. 


68. MUNICIAAL CORPORATION—Water Company—Con- 
tract.—Where the franchise of acity water company 
makes it its duty to supply the city with water, and to 
furnish stations of the city’s electric plant with water 
ataspecified price, and the city leases the electric 
plant, equity has jurisdiction of an action to enjoin the 
company from refusing to supply the lessee with water 
for such electric stations on the lessee’s refusal to pay 
agreater price than that for which the company agreed 
tosupply it to the city, though the complaint does not 
allege that there is no other source from which a sup- 
Ply could be obtained.—JENKINS V. COLUMBIA Lanp & 
IMPROVEMENT CO., Wash., 43 Pac. Rep. 328. 


69. MUNICIPAL CORPORATION—Water Supply—Pollu- 
tion.—When the stream from which a water company, 
organized to supply a borough with water, obtains its 
supply is rendered unfit for domestic uses and for 
steam by the discharge therein of water drawn off from 
oil Wells in the process of extracting the oil, itis proper 
tomake the State a party toa suit by the water com- 
pany to restrain such pollution, and then to determine 
Whether the public interest, apart from the private in- 
terest of the water company, does not make such relief 
Proper and necessary.—COMMONWEALTH V. RUSSELL, 
Penn., 33 Atl. Rep. 709. 

10, MUNICIPAL IMPROVEMENTS—Constitutional Law.— 
Act March 9, 1883, providing that, whenever an assess- 
ment for a local municipal improvement has been de. 





clared void, the council shall make a reassessment on 
the property benefited by the improvement, whether 
the defect in the council’s original proceedings be juris- 
dictional or otherwise, and without regard to whether 
the improvement is already completed, is not uncon- 
stitutional, as disturbing vested rights, oron any other 
ground; and it is immaterial that the act does not re- 
quire a petition of the property owners, which was 
prerequisite to the original assessment. It is enough 
that the act requires notice of the reassessment.— 
FREDERICK V. CITY OF SEATTLE, Wash., 43 Pac. Rep. 
364. 


71. MUNICIPAL IMPROVEMENTS— Ordinances.— Under a 
city charter jrequiring the mayor to preside at meet- 
ings of the council, and providing that, if he is absent 
from such meetings the council shall select one of its 
number as acting mayor, who shall thereupon be 
vested with all the powers of the mayor till his return, 
such acting mayor, when presiding at meetings of the 
council, has no vote, within a provision that certain 
ordinances be passed by a unanimous vote of the coun- 
cil—CLINE Vv. CITY OF SKATTLE, Wash., 43 Pac. Rep. 
367. 

72. NATIONAL BANK STOCK—Taxation by State.—The 
mere fact that a State statute permits some debts to be 
deducted from some moneyed capital for the purpose 
of assessment for taxation, but not from that which is 
invested in the shares of national banks, does not 
show a violation of Rev. St. § 5219, forbidding State tax- 
ation of national bank shares to be at a greater rate 
than is assessed upon other moneyed capital in the 
hands of individual citizens, there being nothing to 
show that the amount of moneyed capital in the State 
from which debts may be deducted, as compared with 
the moneyed capital invested in national bank shares, 
was so large and substantial] as to amount to an illegal 
discrimination against national bank shareholders.— 
FIRST NAT. BANK OF GARNETT V. AYERS, U.S.8. C., 16 
8. C. Rep. 412. 

73. NEGLIGENCE — Contributory Negligence—Plead- 
ing.—Contributory negligence is matter of defense to 
be pleaded by defendant, and need not be negatived in 
the complaint.—JOHNSON v. BELLINGHAM Bay IMP. 
Co., Wash., 43 Pac. Rep. 370. 

74. NEGLIGENCE—Proximate Cause.—While a car con- 
taining binding twine was in the freight yard of a rail- 
way company ready for unloading, a fire broke out in 
a building twenty-three feet away, situated on prop- 
erty, on the other side of an alley, not belonging tothe 
company. The car wasthen moved promptly, but in 
the meantime, and withintwenty minutes of the break- 
ing out of the fire, the twine caught fire from sparks 
entering through the car door, which had been left 
open about ten inches: Held, that the leaving open 
of the door was not the proximate cause of the loss.— 
SCOTT v. ALLEGHENY VAL. Ry. Co., Penn., 33 Atl. Rep. 
712. 

75. NEGLIGENCE OF PASSENGER—Remote OCause.—De- 
fendant’s train, having slowed down, failed to stop at 
a station where plaintiff wished to alight, and plaint- 
iff, incumbered with bundles, went out of the car in 
search of the conductor, and having reached the plat- 
form was thrown off the train by reason of its suddenly 
accelerated speed while passing around a curve: Held, 
that while it was negligence to fail to stop at the sta- 
tion, said negligence was not the proximate cause of 
the accident.—JAMMISON V. CHESAPEAKE & O. Ry. Co., 
Va., 238. E. Rep. 758. 


76. NEGOTIABLE INSTRUMENT — Action—General De- 
nial.—An answer, in an action against defendants as 
makers of a note, denying that they executed the note 
as principals, and denying “‘each and every part of the 
complaint, except as herein expressly admitted, ex- 
plained or qualified,” followed by an affirmative de- 
fense that they signed as sureties, which was demur- 
rable, and inconsistent with a general denial, did not 
disclose an independent defense, to prevent plaintiff 
from taking judgment on the pleadings.—LAMBERTON 
v. SHANNON, Wash., 43 Pac. Rep. 336. 
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77. NEGOTIABLE INSTRUMENTS—Joint Makers.—In re. 
sponse to a demand, by a person holding a certificate 
of deposit against a bank, that the bank, in considera- 
tion of an extension, send as security a note, signed by 
the bank and indorsed by the directors, payable in one 
day, a note, executed in Seattle, payable in one day, 
and signed on the back by the directors, was on the day 
following its execution mailed to the payee in San 
Francisco; the two towns being about 1,000 miles apart: 
Held, the directors were joint makers and not in- 
dorsers.—DONOHOE-KELLY BANKING CO. V. PUGET 
SOUND SAV. BANK, Wash., 43 Pac. Rep. 359. 

78. NEGOTIABLE INSTRUMENTS—Legality—Bastardy .— 
A note given to a woman in compromise of a bastardy 
proceeding is binding and valid, and on sufficient con- 
sideration, and the payment thereof cannot be avoided 
on the ground that the compromise of such proceeding 
is contrary to public policy, or against public morals. 
Nor can the innocence of the putative father be set up 
as a defense against the recovery of such note, in the 
absence of fraud on the part of the obligee in procure- 
ment thereof. —BILLINGSLEY v. CLELLAND, W. Va., 23 
8S. E. Rep. 812. 

79. PARENT AND CHILD—Presumption.—A voluntary 
conveyance of property by a parent to her child is not 
presumed to be invalid, unless a confidential relation 
between them is shown to exist.—BAUER V. BAUER, 
Md., 33 Atl. Rep. 643. 

80. PARTITION — Riparian Proprietors — Equity. — 
Equity has jurisdiction to make partition of the use of 
water between opposite riparian proprietors when nec- 
essary to secure an equal use or enjoyment in their 
rights.—WARREN v. WESTBROOK MFG. Co., Me., 33 Atl. 
Rep. 665. 

81. PARTNERSHIP ACCOUNTS—Settlement.—The excess 
of one partner's advances over those of the other con- 
stitutes a preferred claim upon the partnership prop- 
erty, or its proceeds.—MATTHEWS V. ADAMS, Md., 33 
Atl. Rep. 645. 

82. PARTNERSHIP—Dissolution—Power of Partners.— 
After the dissolution of a firm, one partner cannot, 
without the consent of the other, execute a negotiable 
note in the firm name.—HUNTINGTON WHITE LIME Co. 
v. MOCK, Ind., 42 N. E. Rep. 761. 

83. PARTNERSHIP—Liability of Incoming Partner.— 
Where tenants in commonina mine form a partner- 
ship for the operation of the mine, without the mining 
property being brought into the partnership as a por- 
tion of its capital stock, the property does not, for pay- 
ment of partnership debts, become partnership prop- 
erty, as between a purchaser of one partner’s interest 
in the mine andthe remaining partners.—PATRICK V. 
WESTON, Colo., 43 Pac. Rep. 446. 


84. PARTNERSHIP—Resulting Trust.—Plaintiff’s alle- 
gations that he held certain property in trust for him- 
self and defendant, and mortgaged the same for a loan 
which he used for the benefit of himself and defendant 
as partners, and that defendant purchased said prop- 
erty at the mortgage foreclosure sale, and hele it partly 
in trust for plaintiff, were not established, where it ap- 
peared that, while plaintiff held the property, he exer- 
cised ownership over it for eight years, that plaintiff 
failed to prove a partnership between himself and de- 
fendant, and that defendant denied having any interest 
in the property until his purchase at the mortgage 
sale.—HODGSON v. FOWLER, Colo., 43 Pac. Rep. 462. 


85. PAYMENT—Receipts.—Where an account for goods 
sold to defendant was assigned to plaintiff with defend- 
ant’s knowledge, and afterwards the assignor, in a set- 
tlement with defendant, gave a receipt in full for other 
accounts which, by mistake, included the one previ- 
ously assigned, such settlement did not relieve defend- 
ant from its liability to plaintiff.—McCartTHy v. MT. 
TECARTE LAND & WATER CO., Cal., 48 Pac. Rep. 391. 

86. PLEADING — Variance — Name of Corporation.— 
The name of acorporation isnot the only means of 
identity. If some words be added, omitted, or 
changed in the spelling, in the true name of the corpo- 
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ration, this is not a fatal variance, if there be enough 
to distinguish it from other corporations, and to show 
that the corporation suing or being sued was the ong 
intended.—FiIRsT NAT. BANK OF CEREDO Vv. Honig. 
TON DISTILLING Co., W. Va., 238. E. Rep. 792. 

87. PRINCIPAL AND AGENT — Consideration.—Pary 
evidence is admissible to show thata contract exp 
cuted in the name of an agent was in fact the Contract 
ofthe principal, and executed with the intention tha 
he should secure the benefits thereof, though at the 
time the contract was executed the fact of agency was 
known to all parties, especially where the other party, 
at whose request the contract was so executed, has 
acquiesced in the part of the performance of the cop. 
tract by the principal, and the contract shows on ite 
face that part of the recited consideration moved from 
the principal.—BARBRE V. GOODALE, Oreg., 43 Pag, 
Rep. 378. 

88. PRINCIPAL AND SURETY — Subrogation.—Unlegs, 
surety pays the debt in full, he is not entitled to sup 
rogation to any partof the rights of the creditor,- 
DICKSON V. BAILEY, Penn., 33 Atl. Rep. 705. 

89. RAILROAD COMPANIES—Contributory Negligence, 
—One, who knowing that trains frequently passed 
each other at a crossing, goes on the track while it is 
obscured by the smoke of a train which has just 
passed, and is struck by a train running in the opposite 
direction, which he was unabie to see, because of the 
smoke, is guilty of negligence.—OLESON V. LAKE SHORE 
& M. R. Co., Ind., 42 N. E. Rep. 736. 

90. RAILROAD COMPANIES—Fires Set by Locomotives, 
—A person owning property along the right of wayof 
a railway has a right to occupy such property and 
erect such buildings as he may have occasion to place 
thereon, so that he does not occupy it with such build. 
ings as are known to be unsafe and dangerously er 
posed. He is the owner of the land, and has a right to 
its occupancy, and has aright to occupy it and useit 
for all legitimate uses. He is only required to use such 
care and diligence in the erection of buildings and 
protection of his property against damage by fire as 
an ordinarily prudent person would under all the sur- 
rounding circumstances. He is no more bound to 
guard his property against fire than the railway com 
pany is to guard against permitting the escape of fire 
from its engines. Each are held to ordinary care and 
prudence in the use of their property.—StT. Louis &§, 
F. Ry. Co. v. STEVENS, Kan., 43 Pac. Rep. 434. 

91. RAILROAD ‘COMPANY—Injury at Crossing—Con- 
tributory Negligence.—There being on defendant's 
main track a coal train about to move, deceased 
stopped on a side track, at the end of two freight cars, 
until the coal train moved out, when he immediately 
stepped out on the main track and was struck bya 
train about 60 feet behind the coal train. There was 
evidence that the locomotive gave no warning, andit 
appeared that the space between the side and maid 
tracks was oniy sufficient to allow the safe passing of 
trains: Held, that the question of contributory negli- 
gence on the part of deceased was for the jury.—GRAT 
V. PENNSYLVANIA R. Co., Penn., 33 Atl. Rep. 697. 

92. RAILROAD COMPANIES—Negligence—Independent 
Contractors.—A complaint against a railroad company 
for personal injuries sustained by one who was ei 
ployed by the independent contractors who were then 
building a portion of the road, alleging that there was 
an “arrangement” between the railroad company and 
said contractors whereby said railroad company Wa 
to transport the employees of said contractors, sufl- 
ciently showed that there was an agreement to that 
effect.—BOYLE V. GREAT NORTHERN Ry. Co., Wash» 
43 Pac. Rep. 344. 

98. RAILROAD COMPANY — Negligence—Trespasse!.— 
It is not errorto charge, in an action for death ofa 
trespasser ena railroad track, that though he was 
guilty of contributory negligence, recovery could be 
had for his death, if, after his peril was discovered by 
those in charge of the train, the injury “could have 
been prevented,” as, after discovery of a trespassers 
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il, those in charge of atrain areto use the same 
eare to avoid injuring him as in case of one rightfully 
en the track.—SEABOARD & R. R. CO. V. JOYNER’S 
ADW’R., Va., 23S. E. Rep. 773. 

4. RAILROAL) COMPANIES — Stock Killing.—The 
«gtock-Killing Act,” making railroads absolutely liable 
tor stock killed, being unconstitutional, judgment 
against a railroad for killing cattle cannot be sus- 
tained, there being nothing, apart from the fact of the 
killing, to show negligence, and the train being shown 
to have been run in the usual way, on a down grade, 
without steam, under the air brake, 25 miles an hour, 
and the engineer baving applied the brakes as soon as 
the presence of cattle on the track was disclosed by 
the headlight.—-DENVER & R.G. R. Co. v. WHEATLEY, 
Colo., 43 Pac. Rep. 446. 

%. RECEIVERS — Notice to Adverse Party.—When an 
order appointing a receiver recites thatthe adverse 
party had not been notified “of the change of the time 
ofthe hearing, and was not present,” and that com- 
plainant was not required to give bond, such appoint- 
ment isinvalid, under Acts 1894-95, p. 226,§ 1, provid- 
ing that, wben application is made forthe appoint- 
ment of areceiver, without notice tothe party ad- 
yersely interested, the court “must require the com- 
plainant to enter into a bond in such sum” as may to 
the court seem sufficient to cover damages which may 
result from such appointment.—CAPITAL CITY WATER 
00. ¥. WEATHERLY, Ala., 18 South. Rep. 841. 

%. REMOVAL OF CAUSES.—In this case the petition 
for removal to a federal court was not filed until after 
thetime allowed by the State court for filing pleas in 
abatement, and it was held that the circumstances did 
not show a waiver of the matter of time, and the case 
must be remanded.—FIRST LITTLETON BRIDGE CORP. 
¥. CONNECTICUT RIVER LUMBER CO.,U.S. C. C. (N. H.), 
1 Fed. Rep. 225. 

9], REPLEVIN — Ownership — Genera! Denial.—In re- 
plevin, torecover goods in the hands of an officer, 
seized on attachment against the plaintiff's husband, 
where plaintiff pleaded title generally, and supported 
the allegation by proof of a gift from her husband, 
evidence that the husband owed the debt, upon which 
the property was taken, whenthe alleged gift was 
made,and was then insolvent, was admissible, under 
ageneral denial.—BURCHINELL V. BUTTERS, Colo., 43 
Fac. Rep. 459. 

%. REQUESTS FOR SPECIAL FINDINGS—Forcible Entry 
and Detainer.—It is not error to refuse to direct the 
jury to answer interrogatories or to return a special 
verdict, where the request therefor is not made till af- 
ter the argument of counsel has commenced.—HAMLIN 
V. ENGLE, Ind., 42 N. E. Rep. 760. 

%. SaLE—Acceptance.—Where a contract for sale of 
goods is valid, adelivery, pursuant to its terms, of 
g00ds conforming to the contract, entitles the seller to 
recover, though there was no formal acceptance.— 
BRIGHAM V. HIBBARD, Oreg., 43 Pac. Rep. 383. 

10. SALE. — Consummation.—When logs are deliv- 
ered, measured, and branded with the brand of the 
purchaser, at a point or place of delivery in strict ac- 
cordance with the unequivocal stipulations of the writ- 
ten contract of purchase, the sale is complete, and the 
title passes to and vests in the purchaser, notwith- 
Standing other provisions in such written contract by 
Which the seller agrees for a fixed compensation safely 
and without loss or damage to deliver such logs at an- 
other and different point for the purchaser. As to the 
latter part of the contract, the original seller becomes 
the bailee or agent of the purchaser to secure a safe 
delivery of the logs, and is in no wise reinvested with 
the title to or property in such tlogs.—BANK OF HUNT- 
INGTON V. NAPIER, W. Va., 23S. E. Rep. 800. 

Wl. SALES—Contracts — Parol Evidence.—Whére the 
Whole agreement in reference to the sale of propertv 
embraced in a written bill of sale, parol evidence is 
inadmissible to contradict, vary, or modify the con- 
tract which the parties# have thus reduced to writing. 
~NBAL V. FLINT, Me,, 33 Atl. Rep, 669, 








102. SALE OF BUSINESS—Oovenant against Engaging 


in Business.—Evidence that a woman was assisting 
her husband to carry on a business, that they were ap- 
parently conducting it together, that the property had 
all been acquired after their marriage and with com- 
munity funds, and that she joined her husband in ex- 
ecuting a contract of sale thereof, is sufficient to sus- 
tain a finding, in an action on their covenants not to 
re-engage in such business, that she had an interest in 
the property and business.—POTTER V. AHRENS, Cal., 
43 Pac. Rep. 388. 


103. SALE OF INFANT’S PROPERTY.—Testator left lease- 


hold property to his wife for life, with the remainder 
to his children, charging it, as well as other property, 
with the payment of legacies to the children, and ap- 
pointed his wife executrix: Held, that the executrix’s 
assent to this legacy vested the life estate in her, with 
remainder tothe children.—KoOpP Vv. HERRMAN, Md., 33 
Atl. Rep. 646. 


104. SCHOOLS—Officers—Women.—Laws 1889-90, p. 348 


(1 Hill's Code, § 775), providing forthe election of 
county superintendent of schools, provides that “the” 
shall give bond, etc., and fixes “his” term of office. 
Section 78 of the same act (1 Hill’s Code, § 856), provides 
that wheneverthe word ‘‘he” or “his” occurs in the 
act referring to county superintendent, etc.,or other 
school officer, it shall be understood to mean also 
“she” or ‘‘her:” Held, that a woman was capable of 
holding the office of county superintendent of schools. 
—RUSSELL V. GUPTILL, Wash., 43 Pac. Rep. 340. 


905. SUBROGATION.-—-A contract forthe construction 


of a United States court house provided that the gov- 
ernment might withhold any part of the sums to be 
paid the contractor, in case of the latter’s failure to 
promptly pay laborers and material-men. A bank, 
from time to time, lent money to the contractor, with 
the expectation that it would be used in carrying out 
his contract, but without any obligation to that effect, 
and some of it was used by him for paying laborers and 
material-men: Held that as the laborers and mate- 
rial-men had no enforceable rights against tpe 
government, and the payment by the bank of the 
money used to pay their claims was purely voluntary, 
there was no room for the application of the principle 
of subrogation in the bank’s favor.—LAWRENCE Vv. 
UNITED STATES, U.S. C. C. (S. Car.), 71 Fed. Rep. 228. 


106. TAXATION—Bequest—Legacy Tax.—A bequest to 


acity is not exempt from the legacy tax, under Laws 
1887, ch. 713, declaring that bequests to ‘‘the societies, 
corporations or institutions now exempted by law 
from taxation” shall not be subject thereto.—IN RE 
HAMILTON, N. Y., 42 N. E. Rep. 717. 


107. TAX SALES — Purchase by County.—That no bid 


was made for land at a tax sale on the first day it was 
put up, and that on the following day it was bid off by 
the county, does not sufficiently show that the prop- 
erty was reoffered on the second day, and only bid in 
by the county at the end of the sale; and therefore the 
sale is invalid.—CHARLTON v. KELLY, Colo., 43 Pac. 
Rep. 455. 


108. Tax TITLE — Sale.—Under Mills’ Ann. St. § 3888, 


providing that, onthe day designated forthe sale of 
land for delinquent taxes, the treasurer shall com- 
mence the sale, and continue the same until each par- 
cel shall be sold, and if there shall be no bid for any 
tract offered, the treasurer shall pass it over for the 
time, and reoffer it at the beginning of the sale next 
day, until all the tracts are sold, or until the treasurer 
shall become satified that no more sales can be ef- 
fected, whenit shall be his duty to bid offfor the 
county the lands remaining unsold, the lands, after 
being first offered without being sold, must be offered 
from day today until the sale is concluded, and the 
county cannot become the purchaser except in default 
of bidders.—CHARLTON V. TOOMEY, Colo., 43 Pac. Rep. 
454.4 


109. TRIAL—Findings by Court.—It is a right that 
either party to a suit has when the case is tried by the 
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court without a jury, upon request, to have all or any 
of the issuable facts involved in the pleadings, and 
upon which there is any evidence, found separately 
from the conclusions of law, based thereon, so that he 
may have his exceptions to the separate findings and 
conclusions.—SEWARD V. RHEINER, Kan., 43 Pac. Rep. 
423. 

110. TRIAL—Juror.—A juror in an action against a 
street railway company was, at the time he was sum- 
moned, working on a small carpenter job for the com- 
pany, his name never having been on the company’s 
pay roll. He considered his work ended when forced 
to give it up to serve on thejury: Held, that the fact 
that the juror failed to disclose, on voir dire examina- 
tion, such employment is not ground for a new trial, 
where plaintiff was aware of the fact before the case 
was submitted tothe jury, and did not object until af- 
ter verdict.—REYNOLDS v. RICHMOND, & M. Ry. Co., 
Va., 238. E. Rep. 771. 


111. TRIAL—Propositions of Law.—Practice Act, § 42, 
relating to trials by the court, provides that either 
party may, within such time as the court may require, 
submit propositions, to be held as law in the decision 
ofthe case, upon which the court shall write ‘‘Re- 
fused,” or “Held,” or modify the same, to which either 
party may except: Held, that propositions of law ten- 
dered after the decision, though within the time al- 
lowed by the court, are ineffectual for any purpose.— 
ALLMAN V. LUMSDEN, Ill., 42 N. E. Rep. 797. 


112. TrRust—Creation.—The fact that a bank, which 
had a mortgage on chattels and the crop to be raised 
on a farm, insisted on payment of the mortgage unléss 
the mortgagor would lease the farm on shares to one 
of three persons, one of whom was Vice-presjdent of 
the bank—the mortgage to be released as to the les- 
see’s share—does not constitute the taking of the lease 
by the said vice-president a trust for the bank.—KIN- 
CAID V. THOMPSON, Wash., 43 Pac. Rep. 352. 


113. Trust — Resulting Trust.—Where it does not 
clearly appear that property held by a voluntary 
trustee was paid for out of the trust funds, and com- 
pfete justice can be better had by requiring them to 
account than establishing a resulting trust on the 
land, a resulting trust will not be decreed.—LEHMAN V. 
ROTHBARTH, IIl., 42 N. E. Rep. 777. 


114. Usury—Interest.—Where a party has dealings 
with a bank covering a period of two years, and dur- 
ing such time borrows various sums of money, paying 
thereon usurious interest, and afterwards borrows 
other money from the bank, giving a note with surety 
therefor, and a suit is afterwards brought on such 
note, held, that the party cannot offset such note by 
usurious interest paid on former loans.—MORRISON V. 
STATE BANK OF CHANUTE, Kan., 43 Pac. Rep. 441. 


115. VENDOR AND PURCHASER.—In a suit brought to 
rescind a contract for the purchase of real property, 
and to cancel outstanding notes and a mortgage se- 
cured thereby, on the ground that defendant’s deed to 
plaintiff had never been properly executed, defendant 
may maintain a cross-complaint to foreclose the mort- 
gage.—DUGGAR V. DEMPSEY, Wasbh., 43 Pac. Rep. 357. 

116. VENDOR AND PURCHASER—Contracts—Statute of 
Frauds.—The acceptance by the grantee of a deed 
containing a personal agreement to be performed by 
him, though not connected with the land conveyed, is 
equivalent to his signature to the agreement, within 
the requirement of the statute of frauds, that such 
contracts shall be ‘‘signed by the party to be charged 
therewith.”—THIEBAUD V. UNION FURNITURE CoO., Ind., 
42 N. E. Rep. 741. 

117. VENDOR AND PURCHASER—Ejectment—Equitable 
Defense.—Under Code, § 2741, declaring that a vendor 
shall not, at law, any more than in equity, recover 
against a vendee, lands sold to him by the vendor when 
there is ‘‘a writing stating the purchase, and the terms 
thereof, signed by the vendor,” and there has been 
such performance of the contract by the vendee as 
would in equity entitle him toa conveyance of the legal 
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title from the vendor or those claiming under hin, 
defendant in ejectment cannot show that he became 
purchaser of the land at a sale under a decree, ang 
fully paid therefor, though no deed was made there. 
for.~JENNING V. GRAVELY, Va., 23S. E. Rep. 763, 

118. VENDOR AND PURCHASER—Parol Sale of Lang 
A verbal agreement for the sale of land passes 20 title, 
unless followed by the making of payments or jp. 
provements thereunder, or by the taking of posseggign 
by the vendee.—REED Vv. ADAMS, Penn.., 33 Atl, Rep, 
700. 

119. WATER CompaNy—Furnishing Polluted Water. 
Where the water furnished by a water company jp. 
corporated under the act of 1874 for the use of inhabit. 
ants of a borough is utterly unfit for domestic use or 
for use by domestic animals, and is so destructive to 
pipes and boiler flues as to be unsafe for use for steam 
purposes it is proper to enjoin the company from gq. 
lecting water rents for other purposes than the extip. 
guishing of fires and the flushing of pipes and sewers, 
—BRYMER V. BUTLER WATER CO., Penn., 33 Atl. Rep. 
707. 

120. WATER COURSE.—A prescriptive easement to 
overflow land and use the water therefrom is not 
shown by .proof that the land was used for that pur 
pose, where there is no proof that the rights of the 
owner were thereby infringed, or the land injured, or 
that such use was adverse to the owner.—TERRE Havie 
& I. R. Co. v. ZEHNER, Ind., 42 N. E. Rep. 756. 

121. WILL—Bequests — Liability of Residuary Lega- 
tee.— Where testator gives the income of a certain sam 
to one person for life, and at her death the principal 
to another, and the rest of his estate to another, and 
the residuary legatee receives from the executors all 
the estate, charged with the legacy, action may be 
maintained against him for the legacy.—GILBERTY. 
TAYLOR, N. Y., 42 N. E. Rep. 715. 

122. WILL—Nature of Estate.—Under a will by which 
testator, after giving five dollars to each of his cbil- 
dren, gave and bequeathed to his wife ‘‘the residue of 
all my estate, both personal and real, subject toa di- 
vision among the aforesaid heirs, at her death, in ae- 
cordance with their obedience to her, as she shall 
deem proper” the wife took testator’s land in fee 
simple.—ROGERS V. WINKLEPLECK, Ind., 43 N. EB. Rep. 
746. 

128. WILLS—Probate.—The affidavit of the witnesses 
to a will consisting of a will and codicil written onthe 
same sheet of paper, stating that testatrix executed 
the will and codicil in their presence, and that she was 
of sound mind, ete., when she signed the said ‘‘will,” 
sufficiently states that the testatrix was of sound mind, 
etc., when she signed the codicil, as well as the origi 
nal will.—FRY V. MORRISON, IIl., 42 N. E. Rep. 774. 

124. WILIL.—Provisions Void for Uncertainty.—Where 
a testator, after creating a trust fund, the income to be 
used in educating certain persons, provides that they 
shall be educated ‘‘only in a college” erected on a lot 
dedicated by him in a certain town, and that, ‘‘should 
the college aforesaid be not erected,” the income isto 
go to two other designated colleges, if the testator fails 
to dedicate a lot, the income must go to the two desig- 
nated colleges.—TRUSTEES OF EMORY & HENRY 00k 
LEGE V. SHOEMAKER COLLEGH, Va., 23 S. E. Rep. 765. 

125. WITNESS—Competency.—Reyv. St. § 858, contains 
the whole law governing the courts of the United 
States in respect to the competency, a8 witnesses, of 
interested parties, and no State statute can annex any 
further qualification to its provisions. Accordingly, 
held, that an interested party could not be wholly ex 
cluded as a witness‘in an action brought in 4 federal 
court by an administratrix, but only such parts of his 
testimony could be rejected as related to transactions 
with, or statements by, the intestate.—DE BEAUMONT 
v. WEBSTER, U. S.C. C. (N. J.), 71 Fed. Rep. 726. 

126. WITNESS—Fees.—A party called and examined 
as a witness on his own behalf is not entitled to fees 
for travel and attendance.—ROUNDTREE V, REMBEBT, 
U. S.C. C. (S. Car.), 71 Fed. Rep. 255. 








